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I. INTRODUCTION
. Medical testing in the workplace is raising growing concern in light
of Increasingly available genetic tests and what is perceived as a general
assault on individual privacy in the United States.I According to a recent
survey conducted by the American Management Association, almost
seventy percent of major U.S. firms require individuals who receive
offers of employment to undergo medical resting.' Employers test job
candidates' not only for fitness for duty and use of illegal substances, but
also for a variety of conditions, including susceptibility to workplace
• Assistant Professor of Law, Case western Reserve University School of Law; B.A.,
Wellesley College; J.D., Harvard Law School; LL.M. in Health Law, University of Houston. The
author wishes to thank Max Mehlman. Andrew Morris, Jonathan Entin, and Rudolfo Sustaita tor
their insightful comments on drafts of this paper. I am also grateful to Gerret Baur and Rachel
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Remaley for their invaluable research assistance.
1. See Matt Fleischer, Protecting Genome Privacy Proves Hard, NAT'L LJ., July 24, 2000, al
AI, A 7 (examining the future of genetic testing and workplace privacy).
2. See AM. MGMT. ASS'N, 2000 AMA SURVEYON WORKPLACETEsTING: MEDICAL TESTING
1 (2000) [hereinafter 2000 WORKPLACE TESTING: MEDICAL TESTING) (noting that 66.9% of firms
responding to the survey require medical testing of at least some ~ndividuals who are give~ ~ob
offers). The survey data is based on responses from 2133 American Manage~c::nt ~~la~on
member companies. 'd. at 4. Medical testing is conducted most frequently by public administration
employers and manufacturers. and least often by providers of business and professional services. td.

all.

.

.

3. The terms "job candidate" and "applicant" refer to individuals who h~ve recc:~ved~ob~~~rs
from an employer, but have not yet commenced their empto~t
Th~A..rJ.l~cans Wl~ Dlsabdlttes
Act prohibits employers from administering medical exami~tl0'.'5 0: .~ulnes to apphcanls before
they have received offers of employment. Amencans With Dlsabll1tles Act § l02(dX2}-(3). 42
U.s.C. § 12112(dX2)-(3) (1994); see a/so discussion infra Part II.B.
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hazards," breast and colon cancer, sexually transmitted diseases (STDs),
human immunodeficiency virus (HIY) infection, sickle cell anemia,
pregnancy, and Huntington's disease.' Over fifteen percent of employers
require candidates to provide family medical histories," and nearly forty
percent utilize psychological testing among applicants."
Commentators and advocates are railing against the diminution of
privacy in the workplace. Many believe that "[t]oday more than ever,
American workers check their freedoms at the office door."" The
American Management Association has reported that "[n]early threequarters of major U.S. firms ... record and review employee communications and activities on the job, including their phone calls, e-mail[s],
Internet connections, and computer files."g Genetic testing of job
applicants and collection of urine samples for drug testing under direct
observation are also cited as examples of severe invasions of privacy on
the part of employers.l" Similarly, many are concerned that extensive
preemployment testing does not in reality help employers increase
productivity, and may lead to widespread discrimination against
individuals based on their test results. II
Title I of the Americans with Disabilities Act of 1990 (ADA)12 is
federal legislation that prohibits employment discrimination against
4. Testing for "susceptibility to workplace hazards" often means allergy testing. Telephone
Interview with Eric Rolfe Greenberg, Director of Management Studies. American Management
Association (May 22. 2000).
5. 2000 WORKPLACE TESTING: MEDICAL TESTING. supra note 2. at 2. The surveyed
employers conducted medical testing of new hires as follows: 60.7%" tested for illegal substances,
40.9% for fitness for duty, 12.4% for susceptibility to workplace hazards, 2,3% for sexually
transmitted disease, 2.1% for HIV infection, 1.3% for breast or colon cancer, 0.8% for sickle cell
anemia, 0.6% for pregnancy, and 0.3% for Huntington's disease. [d. In addition, 15.3% required
family medical histories. [d.
6. [d.
7. AM. MGMT. ASS'N, 2000 AMA SURVEY, WORKPLACE TESTING: BASIC SKILLS, JOB
SKILLS, PSYCHOLOGICALMEASUREMENT4 (2000) [hereinafter 2000 WORKPLACE TESTING: BASIC
SKILLS] (noting that 39% offinns subject job applicants to psychological evaluations).
8. Barbara Ehrenreich. Warning: This is a Rights-Free Workplace, N.Y. TlMES, Mar. 5, 2000,
§ 6 (Magazine), at 88.
9, AM. MGMT. ASS'N, 2000 AMA SURVEY. WORKPLACE MONITORING & SURVEILLANCE 1
(2000)~ see a/so Margaret Graham Tebo, No Peeking: Efforts to Restrict Monitoring of Workers'
Outside Activities Gain Favor, A.B,A. J., Mar. 2000, at 22 (discussing employers' efforts to monitor
workers' outside activities and the laws restricting such practices).
10. See. e-g- Ehrenreich, supra note 8, at 90 (identifying genetic testing as one of the
"sophisticated chemical and electronic forms of jworkplace] snooping" and calling workplace drug
testing "ubiquitous").

. 11. See id. at 90-92 (referring to an American Civil Liberties Union report noting thai drug
testing has not been proven to reduce drug use, but has been effective at enabling employers to
identify which employees and applicants take prescription medication to treat certain ailments, and
to spot "troublemakers" who refuse testing).
12. Americans with Disabilities Act §§ 101-107,42 U.S.C. §§ 12111-12117 (1994).
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individuals with disabilities and governs medical testing in the
w~r~p1ace.13 While the sta~te requires that any testing administered to
existmg employees be 'Job-related and consistent with business
necessity,"!" it does not similarly restrict tbe scope of preplacement tests
and inquiries that are administered to job applicants," Consequently,
medical examinations required of individuals who have received job
offers but have not yet commenced their employment need not be jobrelated or justified by business necessity." The authors of the ADA
likely did not anticipate the testing capabilities that would be generated
by the Human Genome Project and wanted to minimize protest from the
busi
usmess commumty.
·17
However, they created a reguIatory scheme that
is inconsistent and painfully inadequate in protecting job applicants who
are required to undergo preplacement testing.
This Article argues that the difference between preplacement and
postplacement examinations should be eliminated. Employers should be
prohibited from conducting any testing that is not designed to reveal
whether the potential employee can perform assigned job duties at the
time of hiring. Moreover, medical data that is not relevant to job
performance should never be accessible to employers.
The Article provides a comprehensive analysis of the different forms
of testing conducted during preplacement examinations. While other
commentators have focused on a single screening device, such as
psychological," genetic," or drug testing," and have urged that the

13. § 102 (a), (d), 42 U.S.C. § 12112(.), (d).
.
.
14. § 102(d)(4){A), 42 U.S.C. § 12112(dX4XA). The terms '~ob-",I.ated" and "c~n'lStcntwith
business necessity" appear to mean the same thing. They arc:.not ~efin~ m the ADA s definitions
section. § 101, 42 U.S.C. § 12111. An examination of the legislative history reveals that the words
"job-related and consistent with business necessity" always appear together as e phrase and that the
authors of the statute did not attempt to draw a distinction between the two components of the phrase
or to explain why two different terms are used in the statutory texl. H.R. REp. No. 101-485, pt. 2, at
72 (1990) reprinted in 1990 U.S.C.C.A.N. 303, 354, H.R. REp. No. 101-485, pt. 3, " 43 (1990),
. ~A'. 1990 USC CAN
445 466' H.R. REP. NO. 101-558, .158 (1990); S, REp. NO. 101·

repruuea

m

. . . . .,

.

,

116, at 37-38 (1989).
.
15. § 102(dX3), 42 U.S.C. § 121l2(dX3).
16. 29C.F.R. § 1630.14{b)(3)(2000).
.
.
.
17. See Chai Feldblurn. Medical Examinations and Inquiries Under ,~e Am~f"lcans wah Disa-

::~~~i:~

~~.t)
~~~::~

bilities Act: A View from the Inside. 64 TEMP, L. ~v. S2 t,536
business community that the AD~ would require e?,p 1ayers
JO
examinalionorinquirymadeofappJlcantsorem~loyees')..
. E 11\1 nt 32 AM Bus LJ.69
18 See e g Kimberli R. Black, Personality Screemng In mp o/me •
.'
,
. " .•
., . .
aI'
ti
fjob applicants and employees}.
(1994) (examinmg a~d cnticizmg ~on
tty tes ~~;ediCQJand Genetic Privacy in the Workplace,
19. See, e.g., Mark A. Rothstein, The Law °CO" DENTIAUTYiN TIl_GENETIC ERA281, 281in GENETIC SECRETS' PROTECTING PRlVAcY AND Nfl
S
M'II
98 (Mark A. Rothstein ed .. 1997) (discus~ing ~en~ti~t~~lin~i;h~~::;iat;;.e~;
J.a~~A~~~A~ ~~
Is There a Pink Slip in My Genes? Genetic Discnmme IOn In

..

I
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particular examination be restricted or eliminated in the employment
context, this Article makes a more expansive argument that addresses all
elements of preplacement examinations.
Restricting preplacement medical testing would benefit both
employees and employers. Medical testing that is not job-related
constitutes an unjustifiable invasion of the examinee's privacy and
creates temptations and opportunities for discrimination on the part of
employers. Furthermore, individuals who undergo genetic testing and
learn genetic information of which they were previously unaware may
suffer significant psychological trauma if they do not receive appropriate
counseling.
For employers, medical examinations that are not jobrelated constitute an unnecessary financial expenditure and create a risk
of litigation based on invasion of privacy, discrimination, and other
theories. In addition, invasive medical testing can erode morale and
productivity in the workplace."
The Article begins with a review of the ADA's antidiscrimination
mandate, its guidance regarding medical examinations, and its relevant
legislative history. Section III describes the scope of contemporary
preplacement examinations and the different types of tests that are often
conducted by employers. Section IV analyzes the potential dangers
inherent in unrestricted preplacement medical testing, including invasion
of privacy, discrimination, and psychological harm suffered by
applicants. The next Section discusses the various causes of action that
might be brought by applicants who are required to undergo
preplacement examinations that are not job-related. Finally, the Article
ends with recommendations for legislative reform.
II.

THE AMERICANS WITH DISABILITIES ACT AND PREPLACEMENT
EXAMINATIONS

A.

The Prohibition Against Disability Discrimination in the Workplace
The ADA seeks "to provide a clear and comprehensive national

& PoL'y 225 (2000) (discussing genetics and genetic testing in the workplace and suggesting ways
to protect against genetic discrimination).
20. See. e.g., ACLU, DRUO TEsTINO: A BADINVESTMENT 3-5, 21-22 (I999) [hereinafter
DRUG TEsTING: A BAD INVESTMENT] (asserting that drug testing of individuals who do not
demonstrate any job performance problems is a costly and inefficient way to identify drug abusers
and is ineffective in enhancing workplace productivity).
21. See Edward Shepard & Thomas Clifton, Drug Testing: Does It Really improve Labor
Productivity? WORKINGUSA, Nov.-Dec. 1998, at 76 (discussing the negative effects of drug testing
on productivity).

".,,~,,--,

•

;
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mand~~e. fO;'2f1e .elimination of discrimination against individuals with
disabilities,
Title I of the ADA addresses disability discrimination in
~he workplace?3 It prohibits employment discrimination with respect to
job apP!I~atlon procedures, hiring, promotion, termination, compensanon, trammg, and all other conditions and benefits of employment.i"
~he term "disability" is defined by the statute as follows: "(A) a
physical or mental impairment that substantially limits one or more of
the major life activities of ... [an] individual; (B) a record of such an
impairment; or (C) being regarded as having such an impairment, ..25
Major life activities include functions such as "caring for oneself,
performing manual tasks, walking, seeing, hearing, speaking, breathing,
learning, and working.':" Thus, any person who is substantially limited
with respect to one or more of these functions can be considered an
27
individual with a disability, and is protected under the ADA. However,
with respect to the capacity to work, a person is substantially limited, and
thus disabled, only if he or she is significantly restricted in perfonning a

22. Americans with Disabilities Act § 2(b)(1), 42 U.S.C. § 12101(b)(l) (1994).
23. §§ 101-107,42 U.s.C. §§ 12111-12117. Title I of the ADA applies to employers with
fifteen or more employees, employment agencies, labor organizations, and joint labor-management
committees. § 101(2), (5)(A), 42 U.S.C. § 12111(2), (5)(A); 29 C.f.R. § 1630.2(e)(l) (2000). All of
these entities will be called "employers" in this Article. The ADA defines the term "employer" as "a
person engaged in an industry affecting commerce who has 15 or more employees for each working
day in each of 20 or more calendar weeks in the current or preceding calendar year, and any agent of
sucb person."
§ 101(5)(A), 42 U.S.C. § 12I11(5)(A); see also 29 C.f.R. § 1630.2(e) (2000)
(defining "employer"). The ADA provides that the term "employer" does n~l Include: the United
States. Indian tribes, and bon. fide private membership clubs.
§ 101(5)(8), 42 U.S.C.
§ 12111(5)(B).
Furthermore, in Board 01 Trustees of the Clniversity of Alabama 10'. GQ".ell, the
Supreme Court held that private individuals may not bong suns for money daD1ag~ und~r Title I of
the ADA against state employers because the slates enjoy Eleventh Amendment irnmumty. 121 S.
Ct. 955. 968 (2001), Stale employers, however, may be sued for ADA violations by the United
States government and by individuals seeking injunctive relief. ld. al968 Q,9.
24. § 102(a). 42 U.S.C. § 12112(a).
25. § 3(2)(A)-(C), 42 U.S.C. § 12102(2)(A)-(C). The regulations promulgated pursuant to the
ADA explain that a physical or mental impairmen~~eans:
. '
.
(1) Ally physiological disorder, or condition, cosmetic dlsfigu~nt,
or anatomical
toss affecting one or more of the following body systems: neuro~ogtcal, musculoskeletal,
special sense organs. respiratory (including ~peec~organs). ca~IQ~ascular, reproducllve,
digestive. genita-urinary. hemic and lymphatiC, skin, and endocnne, or ,
..
(2) Any mental or psychological disorder, such as ~enta~re~tlon,
organic brain
syndrome, emotional or mental illness, and specific learning disabilities29 C.F.R. § 1630.2(h)(I)-(2).
26. 29 C.F.R. § 1630.2(i).
.
. de
..
h Ib
27 The regulations establish that three factors should be considered I~ term:m~g ": e er
.
.'
Iif
. ''Y' "('J The nature and seventy of the Impallmertt;
one is substantially limited to a maJ~r He acnv~ . ,I ent; and (iii) The permanent or long term
(ii) The duration or expected durabon of the J~amn
or resulting from the impeirrnent." Jd.
Impact, or the expected permanent or long term Impact

of

§ 1630.2G)(2)(i}-(iii).
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whole class of jobs or a broad range of jobs.28 A person who is unable to
perform only a single job or a narrow category of jobs because of a
9
medical condition is not deemed to have a disability under the ADA.2
The statute requires that employers provide reasonable accommodations to applicants and employees who have disabilities but are otherwise
qualified to perform the job in question.i'' An employer is excused from
providing a reasonable accommodation to an individual with a disability,
however, if doing so will cause the employer to suffer an undue
hardship? I
Likewise, an employer may refuse to hire a candidate whose
employment in a particular job would "pose a direct threat to the health
or safety of other individuals in the workplace. ,,32 The regulations
promulgated
by the Equal Employment
Opportunity
Commission
(EEOC) pursuant to the ADA provide that "[i]n determining whether an
individual would pose a direct threat, the factors to be considered
2S. [d. § 1630.20)(3)(i).
29. Id.
30. § 102(b)(5)(A), 42 U.S.C. § 12112(b)(5)(A). Tbe regulations provide tbat a qualified
individual with a disability is someone who "satisfies the requisite skill, experience, education and
other job-related requirements of the employment position ... and who, with or without reasonable
accommodation, can perform the essential functions of such position." 29 C,F.R. § 1630.2(m).
Reasonable accommodations can include making existing facilities accessible to the individual;
providing a part-time or modified work schedule; job reassignment; purchasing or modifying
equipment or devices; revising examinations, training materials, or policies; and providing qualified
readers or interpreters. [d. § 1630.2(0)(2)(i)-(ii).
31. § 102(b)(5)(A), 42 U.S.C. § 12112(b)(5)(A). The following factors should be considered
in the process of determining whether providing a particular accommodation would impose an undue
hardship on an employer: the nature and net cost of the accommodation, the employer's overall
financial resources, the resources of the facility at which the individual would work, the type of
operation run by the employer, and the accommodation's impact on the operation of the facility in
question. 29 C.F.R. § 1630.2(p)(2)(i)-(v).
32. § 103(b), 42 U.S.C. § 12113(b). The ADA defines "direct threat" as a "signifieant risk to
the health or safety of others that cannot be eliminated by reasonable accommodation." § 103, 42
U.S.C. § 12111(3). The federal regulations promulgated by the EEOC expand the definition to
include a risk posed to the individual's own health or safety, thus allowing employers to reject any
applicant whose health might be jeopardized by doing the work in question, even if no danger would
be posed to other employees. 29 C.P.R. § 1630.2(r). The Ninth Circuit, however, held that an
employer may not assert the direct threat defense if an employee poses a threat only to her own
health or safety. and not to others in the workplace. Echazabal v. Chevron USA, Inc., 226 F .Jd
1063, 1067 (9th Cir. 2000). The court held that it did not have to defer to the EEOC's regulation
because Congress had unambiguously expressed its intent in the ADA, and the congressional
mandate is inconsistent with the text of the administrative regulation. Id. at 1069. The court
concluded that the authors of the ADA were "[c]onscious of the history of paternalistic rules that
have often excluded disabled individuals from the workplace" and noted that "Congress concluded
that disabled persons should be afforded the opportunity to decide for themselves what risks to
undertake." Id. at 1072. This interpretation is consistent with legislative intent. A House of
Representatives Report asserts that "lilt is critical that paternalistic concerns for the disabled
person's own safety not be used to disqualify an otherwise qualified applicant." H.R. REp. No. 1014g5, pt. 2, at 72 (1990), reprinted in 1990 U.S.C.C.A.N. 303,354.
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includ~: I) The duration of the risk; 2) The nature and severity of the
potential harm; 3) The likelihood that the potential harm will occur' and
4) The imminence of the potential harm.?"
'
B. Medical Examinations and Inquiries Under the Americans with
Disabilities Act
Title I of the ADA includes several restrictions on an employer's
ability to conduct medical examinations and make disability-related
inquiries both during the hiring process and after the commencement of
the employment relationship. Screening for illegal drug use is not
considered a "medical examination" by the ADA, and therefore is not
restricted at any stage of the employment process." However, with
respect to all other forms of testing, employers are significantly more
limited in their ability to test their existing employees than to examine
post-offer applicants for employment.35
An employer who wishes to examine its employees must ensure that
all medical tests and inquiries it administers are ''job-related and
consistent with business necessity.?" Requiring incumbent employees to
undergo testing that will reveal nothing about their present ability to

33. 29 C..F.R. § 1630.2(r).
34. § lO4(d),42 U.S.C. § 12114(d). Thelextprovides:
(d) Drug testing
(I) In general
.
.
For purposes of this subchapter, a test to detemune the Illegal use of drugs shall nol be
considered a medical examination.
(2) Construction
.
Nothing in this subchapter shall be construed to encourage, prohibit, or authonze the
conducting of drug testing for the illegal use of drugs by Job applicants or employees
or making employment decisions based on such test results,
§ 104(d)(l)-(2l,42
U.S.C. § 12114(dXl)-(2).
35. § 104(d), 42 U.S.c. § 12112(d).
36. § 102(dX4)(A),42 U.S.C. § 12112(dX4XA). The lest of Ibe provision states 'he following:
(4) Examination and inquiry
.'
.
(A) Prohibited examinations and InqUtnes
.'
.'
..
A covered entity shall not require a medical exanut.tall.o~ and s~all no! ~.e mqumes
whether such employee is an IOdlVlduaJ 'WIth a disability or as to
o f an emproyee
as 10
..
.'
- h
t
I
the nature or severity of the disability, unless suc~ exarn108tton or mquuy IS s own 0
be job-related and consistent with ~usj~~sSnecessity.
(8) Acceptable examinations and mqumes
_.
.
A covered entity may conduct vchmtary medical exammattons, including ~lolbulnlaJyl
.
f
loyee health program $;V8J a e 0
medical histories, whlc~ are part 0 ~ emp make in uiries into the ability of an
employees at that work Site. A covert?- entity may
q
employee to perform job-telalcd functions.
§ 102(d)(4)(A)-(B), 42 U.S.C. § 12112(dX4XAj-(B).
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perform their jobs is strictly prohibited by the statute." Thus, requests
for psychiatric examinations of employees who exhibited signs of mental
illness have been deemed lawful by the COUrts,38 but inquiries relating to
various conditions including chronic fatigue syndrome, the Epstein-Barr
virus, and AIDS were held impermissible when the employee showed no
signs of difficulty in job performance"
The appropriateness of subjecting job candidates to medical inquiries
is evaluated at two separate points in the application process. At the
preemployment stage, prior to extending a job offer to an applicant, an
employer may not ask a candidate about any medical conditions or
physical limitations other than to inquire whether the individual can
perform specific job-related tasks.40 However, after extending an offer
of employment to a candidate, an employer may require the individual to
undergo medical examinations that are unrestricted in their scope," so
37. § 102(dX4XA),42 U.S.C. § 12112(d)(4)(A).
3S. See. e.g., Sullivan v, River Valley Sch, Dist., 20 F. Supp. 2d 1120, 1126 (W.D. Mich.
1995), ajJ'd, 197 F.ld S04 (6th Cir. 1999), cen. denied, 120 S. Ct. 271S (2000) (involving a teacher
who showed symptoms of mental illness); Miller v, Champaign Cmty. Unit Sch. Dist., 983 F. Supp.
1201, 1204, 1206 (C.D. Ill. 1997) (regarding a custodian who exhibited paranoid and agitated
behavior, including threatening to "booby trap" the office and making false accusations against his
coworkers).

19. See. e.g.• Gonzales v, Sandoval County, 2 F. Supp. 2d 1442, 1443-46 (D.N.M. 1998)
(concerning a sheriff's deputy with chronic fatigue syndrome and the Epstein-Barr virus who was
fired after responding to an inquiry about his illness); Doe v. Kohn Nast & Graf P,C., 866 F. Supp.
190,197 (E.D. Pa. 1994) (involving an attorney with AIDS who alleged a violation of the ADA after
his supervisor searched through his office for information regarding his AIDS status).
40. § 102(dX2), 42 U.S.C. § 12112(dX2). The text provides:
(2) Preemployment.
(A) Prohibited examination or inquiry
Except as provided in paragraph (3), a covered entity shall not conduct a medical
examination or make inquiries of a job applicant as to whether such applicant is an
individual with a disability or as to the nature or severity of such disability.
(B) Acceptable inquiry
A covered entity may make preemployment inquiries into the ability of an applicant to
perform job-related functions.
§ 102(d)(2XA)-(B),42 U.S.C. § 12112(dX2XA)-(B). The appendix to the Cade of Federal
Regulations elucidates the above standard as follows:
Employers are penni ned to make pre-employment inquiries into the ability of an
applicant to perfonn job-related functions. This inquiry must be-narrowly tailored. The
employer may describe or demonstrate the job function and inquire whether or not the
applicant can perform that function with or without reasonable accommodation.
For
example. an employer may explain that the job requires assembling small parts and ask if
the individual will be able to perform that function, with or without reasonable
accommodation.
An employer may also ask an applicant to describe or to demonstrate how. with or
without reasonable accommodation, the applicant will be able to perform job-related
functions.
29 C.F.R. app. § 16l0.14(a)(2000)(citalions omitted).
41. The EEOC issued its Enforcement Guidance on Pre-Employment Inquiries Under the
Americans with Disabilities Act in 1994. EEOC: Enforcement Guidance on Pre-Employment
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long as all entering employees are subjected to the same medical testing
and the information obtained tbrough the examinations is kept
confidential." Post-offer medical examinations thus need not be jobrelated or justified by business necessity."
For the remainder of this
Article, the term "preplacement examination" will refer to testing administered after an individual has received a job offer, but before placement
in the job, unless otherwise specified. In addition, unless otherwise
indicated, the terms "applicant" and "candidate" will refer to individuals
who have received offers but have not yet commenced their employment.
The ADA places certain restrictions upon the use of preplacement
examinations.
The statute prohibits utilization of selection criteria that
eliminate individuals with disabilities unless the tests are shown to be
job-related and consistent with business necessity."
Thus, while an
employer may subject its post-offer applicants to medical testing without

Inquiries Under the Americans with Disabilities Act, EEOC Compl. Man. (BNA) No. 205, at N:
2319 (Oct. 10,1995). The Guidance explains that "[s]ince en employer can ask disability-related
questions and require medical examinations after a job offer, it is important that the job offer be
real," Jd. at N:2324. It further instructs that 8 job offer is real if the employer has "evaluated all
relevant non-medical Information which it reasonably could have obtained and analyzed prior to
giving the offer." Id.
42. § 102(d)(3), 42 V.S.c. § 121 12(d)(3). The provision reads as follows;
(3) Employment entrance examination
A covered entity may require a medical examination after an offer of employment has
been made to ajob applicant and prior to the commencement of the employment duties of
such applicant, and may condition an offer of employment on the results of such
examination, if(A) all entering

employees

. '
are subjected to such an exarmna130n regardless

of

disability;
,'
"
f
"
.
(B) information obtained regarding the medical condition or hls~ory 0 the ap~ ream IS
collected and maintained on separate forms and in separate medical tiles and IS treated
as a confidential medical record, except that,
- .
(i) supervisors and managers may be informed regarding n~ssary
restncncns on
the work or duties of the employee and necessary accommodations;
"
.
(ii) first aid and safety personnel may be infonned, when appropriate, If the
disability might require emergency treatment; an~
.
.
(iii) government officials investigating complIance With this chapter shall be
provided relevant information on request;

"

.

(C) the results of such examination are used only in accordance With this subchapter.

~;o~'4~Wg~s~~~~~:l;"]edicaJ

§ 102i~(3~:t~Ck
~
examinations condUC~ in accordance
with this section do not have to be job-related and consistent WIth business necessity ).
44 Th ADA instructs that the term "discriminate" includes:
.
..
.
e
"
.I~~.l
1 ym t tests or other selection cnterta that screen
[U]sing qualification stan\l4l.uS" e~ 0 ,en disability or a class of individuals with
out or tend to screen out an individual WIth a
,
iteri as used by the covered
. boo.
1 tb ..... dard test or other selection en na,
disa ilities un ess e SlWl.
th
ition i question and is consistent with
entity, is shown to be job-related for e POSIIon In
business necessity,
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job-validating the examinations," it cannot utilize the test results to
withdraw an offer from an applicant with a disability without showing
that its decision is justified by the demands of the job and business."
Consequently, employers must validate their testing whenever it is
challenged by an applicant with a disability.'?
In addition, the ADA requires that employers administer tests and
screening devices in a manner that will not adversely affect individuals
with disabilities who are qualified to perform the job in question."
Employers must reasonably accommodate applicants or employees with
disabilities that diminish sensory, manual, or speaking abilities by testing
them in a format that will not penalize them because of the impaired
capacity, unless that is the skill specifically being evaluated/"
C. A Dubious Rationale for the Difference in the Scope of Preplacement

and Postplacement Medical Examinations
The distinction between preplacement and postplacement medical
examinations evolved as the ADA was redrafted and negotiated over a
number of years."
An early version of the ADA did not draw
distinctions with respect to the permissibility of medical testing at
different stages of employment." Rather, it defined discrimination as
including:
[T]he imposition or application by a covered employer ... of qualification
standards, tests, selection criteria or eligibility criteria that identify or limit, or
tend ro identify or limit, a qualified individual with a disability, or any class of
individuals with disabilities, unless such standards, tests, or criteria can be
shown by such entity to be necessary and suhstantially related to the ability of

45, § 102(d)(3), 42 U.S.C. § 12112(dX3).
46. § 102(b)(6), 42 U.S.C. § 12112(bX6); Feldblum, supra note 17, a1537.
47. § 102(b)(6), 42 U.S.C. § 12112(bX6).
48. § 102(bX7), 42 U.S.C. § 12112(bX7). The statute establisbes that Ibe term "discriminate"
includes: .
[F]ailing to select and administer tests concerning employment in the most effective
manner to ensure that, when such test is administered to a job applicant or employee who
has a disability that impairs sensory. manual. or speaking skills, such test results
accurately reflect the skills, aptitude, or whatever other factor of such applicant or
employee that such test purports to measure, rather than reflecting the impaired sensory.
manual. or speaking skills of such employee or applicant (except where such skills are
the factors that the test purports to measure).
§ 102(b)(7). 42 U,S.c. § 12l12(bX7),
49. § 102(bX7),42 U.S.C. § 12112(bX7); 29 C.F.R. app. § 1630.11 (2000).
50. See Feldblum, supra note 17, at 534-40 (discussing the legislative history of the medical
examinations and inquiries section of the ADA).
51. S.933, IOlst Cong. § 202(bX3), 135 CONGoREc. 84989 (daily ed. May 9,1989).
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an individual to perform the essential functions of the particular employment

position. S2

The bill thus prohibited employers from requiring that either
applicants or employees undergo tests that would identify them as having
disabilities, unless the employer could prove that the particular test result
was "necessary and substantially related" to the individual's ability to
perform the functions of the job. 53 This provision was met with great
resistance on the part of the business community, because employers
were adamantly opposed to a requirement that they validate every medical examination or inquiry administered to applicants and employees. 54
It is not clear, however, why employers would find it burdensome to
ensure that their preplacement medical examinations are logically linked
to work performance capacities and, consequently, are job-related."
Professor Chai Feldblum, one of the drafters of the ADA, notes that
the disability community sought a broad restriction of employment
testing because it wished to prohibit employers from discovering
disabilities such as HIV infection that impose a social stigma upon
individuals, but generally do not affect job performance. 56 Professor
Feldblum speculates that the business community might have been
willing to accept a narrow job-validation requirement that applied only to
tests identifying disabilities that might generate social stigmatization."
In the negotiation process, however, the provision was significantly
revised to allow employers to subject post-offer applicants to unrestricted
medical testing and inquiries." This rule, therefore, is a product of
political maneuvering and compromise.
Employers did not similarly resist the ADA's restriction of
postemployment medical examinations." Their willingness to accept a
job-validation requirement might relate to the fact that once an employee
52. Id.
53. Id.
54. Fcldblum, supra note 17, at 536.
55. In the postplecement context, employers who conduct job-related medical testing are not
required to invest significant time, money, and effort in "validating" their tests, but rather, are
expected only to have a rational explanation for why the testing is job-related.
See infra Part VI.C.
There is no reason to suspect that the EEOC or the courts would expect more from employers with
respect to preplacement testing.
56. Feldblam,

supra note 17,81536.

57. [d. Professor Feldblum notes, however. that it would have been difficult to define: a
"disability that causes social stigma," because: such conditions could include UN infection, epilepsy,
mental illness, and many other ailments. /d. at 536 n.94.
58. Id. at 536-37; Americans with Disabilities Acl § I02(b)(3), 42 U.S.C. § 12112(d)(3)

(1994).
59.

Feldblum,supra note 17.

at 538.
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is already working, the employer can evaluate the individual's actual
performance as the best measure of whether he or she can adequately
fulfill the job duties.60 Employers, presumably, would not be interested
in investing resources in extensive medical testing of employees because
they can routinely scrutinize job performance instead. However, if,
based on observed performance deficiencies, an employer suspects that
an employee is no longer physically or mentally able to perform her
work, the employer retains the ability to administer job-related inquiries
and examinations to the individual to verify her job qualifications."
While this rationale supports the proposition that employers should be
permitted to implement a preplacement medical testing program for jobrelated capacities, it nevertheless fails to explain why employers ought to
have the liberty to subject prospective employees to testing that will
reveal nothing about their job performance abilities.
The legislative history provides a detailed explanation for the
restriction of medical examinations and inquiries administered to existing
employees. It states the following: "[ajn inquiry or medical examination
that is not job-related serves no legitimate emplo);er purpose, but simply
serves to stigmatize the person with a disability.' 2 The House of Representatives report illustrates the point with the example of an employee
who loses a significant amount of hair.63 The employer would not be
permitted to test the individual for cancer unless such testing is somehow
job-related."
The report concluded that "being identified as disabled
often carries both blatant and subtle stigma. An employer's legitimate
needs will be met by allowing those medical inquiries and examinations
which are job-related and consistent with business necessity.?"
The legislative history, however, does not explain why the same
logic is inapplicable to preplacement examinations conducted after an
applicant receives a job offer. The report asserts that the provision
allowing preplacement examinations is designed to meet "the employer's
need to discover possible disabilities that do, in fact, limit the person's
ability to do the job, i.e., those that are job-related and consistent with
60. [d.
61. See § 102(d)(4)(A), 42 V.S.C § 12112(d)(4)(A) (permitting an "examination or inquiry
[that] is shown to be job-related and consistent with business necessity').
.
62. H.R. REp. No. 101-485, pt. 2, at 75 (1990), reprinted in 1990 V.S.CCAN. 303, 357;
H.R. REP. NO. 101-485, pt. 3, at 44 (1990), reprinted in 1990 U.S.C.CA.N. 445, 467.
63. H.R. REp. No. 101·485, pt. 2,.t 75.
64. [d. The report noted that congressional testimony "indicated that there still exists
widespread irrational prejudice against persons with cancer." Thus, even if the employer does not
discriminate against the employee with a disability, a cancer patient "may object merely to being
identified, independent of the consequences." Id.
65. [d.
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business necessity.t'"
However, the legislative history is silent with
respect to why the textual language does not reflect this limited intent.
The legislative history thus seems tacitly to acknowledge that the
statute's failure to limit the scope of preplacement examinations is
illogical.
Individuals who are about to commence their employment are no
less vulnerable to stigmatization than are employees. In fact, if the
employer fails to maintain adequate confidentiality regarding the
disabilities of ,new employees, individuals who have not yet proven
themselves at work may suffer severe stereotyping and hostility on the
part of coworkers because of their medical conditions. Furthermore,
information about disabilities that will not affect job performance serves
no legitimate employer need at the preplacement stage, because
employers may not lawfully base any employment decision on such
data.67 The ADA's legislative history provides no compelling reason for
the retention of the distinction between pre- and postplacement medical
examinations.
D. The Interests of Applicants and Employers
Preplacement medical testing and its regulation can affect a variety
of interests of both applicants and employers. Extensive medical testing
might expose job candidates to invasions of privacy, potential
discrimination, and psychological trauma. Employers, on the other hand,
have interests in economy and efficiency. They hope to hire the bestqualified candidates in order to ensure productivity and profitability and
to identify these individuals without investing exorbitant resources in the
hiring process. Furthermore, employers are interested in minimizing
costs by avoiding EEOC challenges and litigation relating to medical
testing. It should also be noted that excessive hiring expenses could
translate into lower wages and poor benefits for employees, and thus
ultimately hurt workers.
The ADA attempts to balance the interests of applicants and
employers. It prohibits discrimination against qualified individuals with
disabilities" and mandates confidentiality with respect to all test
results," while at the same time allowing employers to conduct
preplacement testing of an unlimited scope and excusing them from
66. ld. at 73.
67. Americans with Disabilities Act § 102(a), 42 U.S.C. § 12112(a)(I994).
68. § 102(a), 42 U.S.C. § 12112(a).
69. § 102(dX3)(Bj, 42 U.S.C. § 12112(dX3XB)·
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providing proof of job-relatedness for these examinations.f The ADA's
scheme, however, is flawed because it provides applicants with
insufficient protection and creates incentives for employers to incur unnecessary costs and circumvent the ADA's antidiscrimination mandate.
The interests of job candidates and employers will be discussed in
greater detail below." Before turning to this analysis, however, it is
useful to explore the nature of the medical tests most often utilized by
contemporary employers and to assess their usefulness and relevancy to
job performance.
III. CONTEMPORARY PREPLACEMENT EXAMINATIONS OFTEN INCLUDE
TESTS THAT ARE NOT JOB-RELATED

A. The Rise of Preplacement Examinations
Employers began conducting medical examinations in the early years
of the twentieth century."
In 1908, Sears, Roebuck and Company
instituted a program of testing individuals for tuberculosis."
Other
employers took the liberty of thoroughly investigating their employees,
seeking a broad range of details about their private lives." In 1914, for
example, Henry Ford raised his employees' salaries to the unprecedented
sum of five dollars per day and decided to ensure that only men of
integrity received this generous wage." He established the "Sociological
Department," sending investigators to the homes of Ford employees in
order to determine whether they gambled, drank excessively, had a dirty
home, ate an unwholesome diet, sent money to foreign relatives, or engaged in other unacceptable behavior." The investigators also inquired
about each worker's health, medical care, and recreational activities."
Medical screening proliferated in the employment arena after World
War II, as companies recognized that they would derive significant
economic benefit from employing individuals who were healthy when
hired and would be likely to remain SO.78 Medical examinations included

70. § 102(d)(3),

42 U.S.C. § 12112(d)(3).

71. See infra Pans IV-V.
72. Rothstein, supra note 19, at 28 l ,
73.

DIANA

CHAPMAN WALSH,

CORPORATE PHYSICIANS:

MENT 39 (1987).
74. Rothstein, supra note 19, at 284.
75. ALLAN NEVINS, FORD: THE TIMES.
76. Id. at 554.
77.Id.
78. Rothstein, supra note 19, at 281-82.

BETWEEN MEDICINE

THE MAN, THE COMPANY

AND MANAGE-

553-54 (1954).
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blood tests, urinalysis, X-rays, and other procedures, and employers
sought both to diagnose examinees' current ailments and to predict their
future health status."
In the 1980s, some employers, concerned about dramatic increases in
health insurance costs, turned to medical testing for the additional
purpose of screening out high-risk applicants who were likely to generate
large medical bills.sO Because employers provide health insurance to the
majority of Americans under the age of sixty-five," their concern about
health care costs and their desire to hire only the healthiest employees are
not likely to change in the near future.
Today, the majority of employers require applicants who have
received job offers to undergo medical examinations. S2 Hiring officials
may hope to identify and eliminate not only candidates who will adversely affect insurance costs, but also those who will not be optimally productive or are likely to need costly accommodations. Employers often
do not voluntarily restrict their testing to include only job-related abilities.s3 Rather, many require family medical histories and drug and alcohol testing; some conduct extensive psychological examinations; others
test for sexually transmitted diseases, HIV infection, or pregnancy; and a
small percentage of employers have begun utilizing genetic testing in the
workplace." In addition, employers do not always inform applicants of
the full range of testing they are conducting. S5 This testing can substantially invade the examinee's privacy, cause the applicant to suffer deep
humiliation and other psychological damage, and provide the employer
with opportunities to discriminate against those protected by the ADA.
79. /d. at 282,
80. /d. This practice, however, is now restricted by the ADA, which prohibits employers from
denying employment to individuals because they have a disability. a record of a disability, or an;
perceived by the employer as having a disability. Americans with Disabilities Act §§ 3(2), 102(a),
42 U.S.C. §§ 12102(2), 12112(a) (1994).
8t. Paul Fronstin, Sources of Health Insurance and Characteristics of the Uninsured: Analysis
of the March 1999 Current Populauon Survey, EBRI ISSUE BRIEF, Jan. 2000. at 1,4.
82. 2000 WORKPLACE TESTlNG: MEDICAL TESTING, supra note 2, at 2.
83. Jd.
84. ki.: 2000 WORKPLACETESTINO: BASIC SKILLS, supra note', at 1-3. Approximately 60%
of employers also conduct testing for illegal use of drugs. 2000 WORKPLACE TESTING: MEDICAL
TEST1NG,supra note 2, at 2. However. under the ADA. drug testing is not considered a medical
examination, and employers are not prohibited from conducting drug testing at any stage of the
application process. § 104(d)(J )-{2), 42 U.S.C. § 12114(d)(I)-(2).
85. According to the American Management Association's 2000 survey, only 87.4% ofhurnan
resources officials indicated that their applicants were aware of the types of tests being performed on
them. 2000 WORKPLACE TESTING: MEDICAL TESTING, supra note 2. at 4; see a/so NormanBloodsaw v. Lawrence Berkeley Lab" 135 F.3d 1260, 1265 (9th Cir. 1998) (involving employees
who alleged that their blood and urine samples had been tested for syphilis. the sickle cell trait, and
pregnancy without their knowledge).
'
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B. Genetic Testing
Genetic testing has been described as a "fast-moving gold rush" into
which employers, among others, are "trying to sink in stakes.,,86 The
rapid development of genetic testing capabilities is raising profound
concern about genetic privacy and discnmination."
It is difficult to determine how many employers are currently
utilizing genetic testing. In 1998, an American Management Association
survey asked employers to indicate whether they performed "genetic
testing.':" Fifty-two firms, constituting 5.7% of the sample, answered in
the atftrmative." Follow-up interviews with forty-four of the responding
human resources managers, however, revealed that only nine companies
had true genetic testing programs."
Many respondents erroneously
believed that all blood tests or all tests to identify the presence of a
disease were included in the term "genetic testing.'?"
By contrast, in 2000, when presented with a detailed definition of
"genetic testing, ,,92 only seven of the surveyed human resources
managers answered that they performed such testing."
However,
because the definition was written in technical language and appeared to
assume that the reader had substantial medical know ledge, it is unclear
how many of the human resources professionals understood it. The
survey asked no questions designed to ascertain the responder's
understanding of the term "genetic testing.,,94 In addition, 2.4% of the
companies indicated that they tested applicants for breast or colon
cancer, sickle cell anemia, and Huntington's disease," but the questions
were worded in a way that obfuscated the precise nature of the testing.
While some employers may have tested for the actual presence of these
diseases, others likely sought to determine the individual's genetic
susceptibility to the condition or to identify applicants who carried the
genetic mutation for the disease. The survey results in the category of
86. Fleischer, supra note 1, at A7.
87. [d.
88. 2000 WORKPLACE TESTING: MEDICAL TESTING,

supra note

2, at 3.

89. [d.
90. [d.

91. [d.
92. The definition was as follows: "The analysis of human DNA, RNA, chromosomes,
proteins. and certain metabolites in order to detect heritable disease related genotypes, mutations,
phenotypes, or karyotypes for clinical purposes. Such purposes include predicting risk of disease,
identifying carriers. and establishing prenatal and clinical diagnosis or prognosis:' Jd. at 3.
93. Id.
94. Telephone Interview with Eric Rolfe Greenberg, Director of Management Studies,
American Management Association (May 22, 2000).
95. 2000 WORKPLACE TESTING: MEDICAL TEsTING, supra note 2, at 2.
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genetic testing are therefore of dubious reliability.
The difficulty of defining what constitutes "genetic" testing or
information has long been recognized by scholars and commentators."
Because some forms of common ailments, such as asthma, hypertension,
and diabetes are known to have a genetic component, routine procedures
that detect these conditions might be considered "genetic" tests."
Likewise, inquiries about the medical histories of an individual's
family members might be considered "genetic tests" because the answers
to such questions could reveal the presence of an inherited disorder
within the family."
Because 15.3% of employers surveyed by the
American Medical Association in 2000 indicated that they required
candidates to provide family medical histories, a very significant portion
of U.S. companies could be considered to have made inquiries related to
genetics."
Regardless of the confusion that the terminology generates,
occupational use of genetic testing is likely to become far more prevalent
in the future in light of the knowledge and capabilities gained through the
Human Genome Project. The Human Genome Project is a collection of
international research studies whose goal is to analyze the structure of
deoxyribonucleic acid (DNA) and map all of the human genes.l'" In the
United States, the project is directed by the National Institutes of Health
and the Department of Energy. 101 The project was launched in 1990, and
a rough draft of all the human chromosomes was completed in June of
2000.102
The ultimate goal of the project is to facilitate the treatment and
prevention of genetic diseases through the development of effective

96. Rothstein, supra note 19, at 293.
97. !d.
98. 'd.
99.

2000

100.
PROTECTING

WORKPLACE

TESTING:

PRIVACY

TESTING, supra note 2, at 2.
Genes, Genomes and Society, in GENETIC SECRETS:

MEDICAL

Leroy Hood & Lee Rowen,
AND CONFIDENTIALITY

IN THE GENETIC

ERA 3, 8-10

(Mark

A. Rothstein

ed.,

1997). The human genome is composed of "[twenty-three] pairs of chromosomes that reside in the
nucleus of every human cell." ld. at 3. These chromosomes contain DNA, which directs human
development ....from one cell (the fertilized egg) at conception to WI' cells as an adult," ld. It is
estimated that human chromosomes contain 100,000 genes that are responsible, among other things,
for human attributes such as eye COIOT, hair COIOT, and body shape. [d. at 4. Each gene consists of
DNA and has a unique sequence comprised of a four-letter code of nucleic acids. [d. at 4~5j
MAXWELL J. MEHLMAN & JEFFREY R. BoTKIN, ACCESS TO THE GENOME: THE CHALLENGE TO
EQUALITY 10 (1998).

101. Hood & Rowen, supra note 100, at 8.
102. ld. at 3j Nicholas Wade, Reading the Book a/Life:
2000, at AI.

The Overview, N.Y. TlMES, June 27,
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genetic tests and therapies.I'" Currently it is known that over 5000 human
disorders have a genetic component, and over 1000 disorders already
have been mapped to specific chromosomal regions.l'"
Among the
genetically linked conditions are many common ailments, including
cancer, cardiovascular disease, hypertension, diabetes, rheumatoid
arthritis, and some psychiatric diseases. 105
Genetic tests are currently available for more than 400 diseases, and
tests for over 300 others are being developed.l'" "More than 175,000
genetic tests were performed in 1996," and it is estimated that throughout
the mid-1990s there was an annual thirty percent increase in the use of
genetic testing.!"
In most instances, the presence of a certain gene form means that the
individual will have an increased risk of developing the disorder. The
degree of risk varies with the type of mutation and the individual's other
genetic and environmental risk factors.l'" For example, when a woman
has a defective copy of the altered form of the breast cancer I gene
(BRCA I), she has a fifty-six percent lifetime risk of breast cancer,
according to recent estimates, though one or more environmental factors
may be required to trigger the disease process.!" Genetic testing thus
may only reveal an individual's susceptibility to particular diseases,
rather than ascertain which conditions the person will actually develop in
the future.l'? Furthermore, at this time, many medical professionals are
not skilled in interpreting genetic test results. Researchers at Johns
Hopkins University "found that only one-quarter of medical school

103. Francis S. Collins et el., New Goats for the U.S. Human Genome Project: 1998-1003.282
SCI. 682, 683 (1998).
104. Eric S. Lander, &ientiflc Commentary: The Scientific Foundations and Medical and
Social Prospects of the Human Genome Project. 26 J.L. MED. & ETHICS 184. 186 (1998).
105. ASSESSING GENETICRJSKS: IMPLICATIONSFOR HEALTH AND SOCIAL POLICY 92~99(Lori
B. Andrews et at eds., 1994) [hereinafter ASSESSING GENETIC RJSKS].
106. Rick Weiss.lgnoro.nce Undercuts Gene Tests' Potential, WASH. POST, Dec. 2. 2000, at

AOI.

107. u.
108. Hood & Rowen, supra note 100. at 20-22.
109. Originally. experts estimated that a woman with the BReA1 mutation has a 90% risk of
developing breast cancer. Muin J. Khoury et at. From Genes to Public Health: The Applications of
Genetic Technology in Disease Prevention, 86 AM. J. PUB. HEALTH 1717, 1717 (1996). More
recently, the estimate has been lowered to 56%. The Council on Ethical & Judicial Affairs, Am.
Med. Ass'n, Multiplex Genetic Testing, HASTINGS CENTER REp., July-Aug. 1998, at 16.
110. In some instances, multiple genes can predispose a person to the same disease, as is the
case with BReA 1 and BReA2, both linked with breast and ovarian cancer, and with the four genes
that have been identified as predisposing individuals to Alzheimer's disease. Hood & Rowen, supra
note 100, at 21. Some illnesses, such as multiple sclerosis, require that two or more different genes
be defective for the disease to occur. Id. Other disorders, such as phenylketonuria (PKU), require
specific environmental cofactors. ASSESSINO GENFflC RISKS, supra note lOS, at 3940.
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students and less than one-third of [doctors] could [evaluate] a genetic
test's 'positive predictive value. ",111
In 1994, DNA testing cost between $50 and $900 per test.lI2 It was
estimated that with automation and the proliferation of genetic testing,
costs could significantly diminish to a price of $50 to $150 for a panel of
six or more DNA tests.!" However, commentators have noted that the
patenting and licensing of genetic tests may increase the costs of genetic
testing and that the need for interpretation, education, and genetic
counseling relating to such tests may further raise their overall cost. I"
In the future, multiplex testing will also be available. Multiplex
screening will allow for multiple genetic tests on a single blood or tissue
sample to identify disease, carrier status,'!' and susceptibility all at the
same time.!" In some cases, DNA chips will be utilized to analyze
thousands of genes simultaneously.!"
Genetic testing often predicts nothing about a person's ability to
perform a job at the time he or she is hired. In many cases, it can at most
predict the likelihood that a person will develop a disease in the fumre!"
or will have a child with a particular disease.J" The American Medical
Association's Council on Ethical and Judicial Affairs has cautioned that
"[g[enetic tests alone do not have sufficient predictive value to be relied
on as a basis for excluding workers."!"
Nevertheless, "[a]s genetic tests become cheaper, more automated,
and increasingly relevant to common disorders, they will become widely

111. Weiss,supranotel06,atAOI.
112. AsSESSING GENETIC RISKS. supra note 105. at 235,
113, [d,
114. ld. See generally Michael A. Heller & Rebecca S. Eisenberg, Can Patents Deter Innovolion? The Aniicommons in Biomedical Research, 280 SCI. 698, 698-701 (1998) (arguing that intellectual property rights could lead to the underuse of products that could improve public health).
115. Carriers of a single copy of a gene for a recessive disorder will never themselves develop
the disease or its symptoms. These individuals generally undergo testing for carrier status only for
purposes of reproductive decisionmaking because when two people who are carriers of the same
autosomal recessive disorder procreate together, they have a 25% chance of having a child with the
disease. ASSESSING GENETIC RISKS, supra note 105, at 71.
116, {d, at 2, 27.
117. Stu Borman, DNA Chips Come of Age, CHEMICAL & ENGlNEERINGNEWS,
Dec. 9. 1996,
8t42.
118. See Council on Ethical & Judicial Affairs, Am. Med. Ass'n, Use of Genetic Testing by
Employers, 266 lAMA IS27, 1829 (1991) {noting that "[mjany individuals with abnormal test
results will never express the gene, will express the gene mildly, or will not express it for a long
time"; thus, if employers rely on genetic testing in making hiring decisions, "many people would be
denied employment unfairly"); see also Miller, supra note 19, at 231 ("The majority of genetic tests
can indicate only an increased or decreased susceptibility to a particular disease.').
J 19. ASSESSING GENETIC RISKS, supra note 105, at 71.
120. Council on Ethical & Judicial Affairs, supra note 118, at 1830.
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used" in the clinical setting.l" Although at the present time genetic
testing is rarely utilized by employers,122it is likely to become far more
appealing to them in the future.
Already, there have been a number of reported cases of egregious
123
genetic discrimination in the employment arena.
A healthy carrier of
the genetic trait for Gaucher's disease was refused a government job
because of his carrier status.!"
Another man was denied health
insurance after the emgloyer learned that he carried the genetic mutation
for neurofibromatosis. 25 A computer scientist lost his job offer when his
preplacement examination revealed that he had Klinefelter's syndrome.!" a sex chromosome disorder that causes sterility but does not
affect job performance. In addition, a social worker was fired when her
127
employer learned that her mother had died of Huntington's disease.
In March 1995, the EEOC issued interpretive guidance regarding the
ADA that addressed the issue of genetic discrimination.V'' According to
the EEOC, employers that discriminate against individuals based upon
their genetic predispositions are "regarding" the applicants or employees
as having a disabiJi~, and their acts of discrimination constitute
violations of the ADA. 29
121. Mark A. Rothstein & Sharona Hoffman, Genetic Testing. Genetic Medicine. and
Managed Care, 34 WAKE FORESTL. REv. 849, 851 (1999),
122. See 2000 WORKPLACE TESTINO: MEDICAL TESTING. supra note 2. at 3 (finding that only
seven employers indicated that they perfonned genetic testing).
123. None of the individuals described below had a disability as defined by the ADA. "The
term 'disability' means, with respect to an individual .. _ a physical or mental impairment that
substantially limits one or more of the major life activities of such individual:' Amc:ricans with
Disabilities Act § 3(2XAl, 42 U.s ,C. § 12102(2XA) (1994). They therefore are not clearly covered
by the statutory language.
The EEOC. however, has issued interpretive guidance stating that
employers who discriminate against individuals based upon their genetic predisposition are
"regarding" the applicants or employees as having a disability, and thus violating the ADA. See
Definition of/he Term "Disability ", EEOC CampI. Man. (BNA) No, 198, at § 902.8 (Mar. 1995).
124. Paul R. Billings et al., Discrimination as n Consequence a/Genetic Testing. 50 AM. J.
HUM. GENETICS 476, 478 (1992). For an explanation of carrier status, see supra note 115.
125. Sandra Blakeslee. Ethicists See Omens of an Era of Genetic Bias, N.Y. TiMES. Dec. 27,
1990, at 89. Neurofibromatosis is an "inherited disease in which patients may develop numerous
soft tumors." Id.
126. Bob Groves, New Privacy Fight Is All in the Genes. THE REcORD, July 18, 1999, at N04.
127. Jd.; see also Wendy McGoodwin, Genie Out of the Bottle: Genetic Testing and the Discrimination It's Creating, WASH. POST. May 5,1996, at C03. Huntington's disease is an inherited
degenerative brain disorder. Blakeslee, supra note 125. at 89.
128. Definition of the Term "Disability". supra note 123.
129. Id. Because EEOC guidance is not binding on the courts, it is difficult to predict whether
the courts will accept the EEOC's interpretation of the statute with respect to genetic discrimination.
On February 9. 2001, the EEOC filed its first lawsuit challenging genetic testing. EEOC v.
Burlington N. Santa Fe R.R. ce., No. CO 1-4013 (N.D. lowefiled Feb. 9, 2001). The EEOC charged
that Santa Fe Railroad violated the ADA by requiring employees who filed claims for work-related
carpal tunnel syndrome to provide blood samples in order to determine whether they had a genetic
susceptibility to the condition. ld. The case therefore involved postplacement rather than
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Several states have also recognized the potential dangers of genetic
testing and have passed legislation prohibiting employers from requiring
applicants to undergo genetic testing as a condition of employment.
These states include California, 130 Connecticut, 13l Delaware, IJ2 Iowa, 133
Kansas.!"
Massachusetts.!"
Nevada.!" New Hampshire.':"
New
York,138 Oklahoma.i" Oregon.l" Rhode Island,!" and Vermont. 142
Florida prohibits only the screening of applicants for the sickle cell
trait. 143 In addition, Wisconsin requires employers to obtain written and
informed consent from applicants prior to administering genetic tests, but
does not preclude their utilization altogether.!" Maine, New Jersey, and
Texas preclude employers from rejecting job applicants because they
refuse to undergo genetic testing or to provide the employer with the
results of previously conducted genetic tests, but, like Wisconsin, they do
not per se prohibit genetic testing.l" Some states establish exceptions
that permit genetic testing that is job-related.l''" or involves employees
who provide written and informed consent for the purpose of investigating workers' compensation claims or determining the individual's
susceptibility to potentially toxic substances present in the workplace."?
A few states address family histories and prohibit employers from
obtaining genetic data concerning applicants' family members. 148
preplacement testing. On February 12, 2001, the defendant announced that it would voluntarily stop
conducting the genetic tests. Nancy Mcntweiler, Railroad Agrees 10 End Genetic Testing. After
Disability Discrimination Sui! by EEOC, 16 Empl. Discrimination Rep. (BNA), at 221 (Feb. 14,
2001).
130. CAL. GoV'T CODE § .12940(0) (West Supp. 2001).
131. CONN. GEN. STAT. ANN. § 46a-6O(11)(A) (West Supp. 2000).
132. DEL. CODE ANN. tit. 19, § 711(e) (Supp. 2000).
133. !OWA CODE ANN. § 729.6(2)(8) (West 1993).
134. KAN. STAT. ANN. § 44-1009(9)(8) (1999).
135. 2000 Mass. Acts 254 § 23A.
136. NEV. REv. STAT. 613.345 (2000).
137. N.H. REv. STAT. ANN. § 141-H:3.1(a) (1996).
138. N.Y. ExEc. LAw § 296.19(a)(I)(McKinney
Supp. 2001).
139. OKLA. STAT. ANN. tit. 36, § 3614.2(C) (West 1999).
140. OR. REv. STAT. ANN. § 659.227(1) (Supp. 1998).
141. R.1. GEN. LAWS § 28-6.7-1(8)(1) (1995).
142. VT. STAT. ANN. tit. 18, § 9333 (Supp. 2000).
143. Ft.A. STAT. ANN. § 448.076 (West 1997).
144. WIS. STAT. ANN. § 111.372(4) (West 1997); WIS. STAT. ANN. § 942.07(2) (West 1996).
145. ME. REv. STAT. ANN. til. 5, § 19302(1) (West Supp. 2000); N.J. STAT. ANN. § 10:512(0) (West Supp. 2000); TEX. LAB. CODE ANN. § 21.402(a) (Vernon Supp. 2001).
146. DEL. CODE ANN. tit. 19, § 711(e)(l) (Supp. 2000); N.Y. EXEC. LAW § 296.19(b)
(McKinney Supp. 2000).
147. IOWA CODE ANN. § 729.6(7) (West 1993); N.H. REv. STAT. ANN. § 141-H:3.1V (1996);
WIS. STAT. ANN. § 111.372(4) (West 1997); WIS. STAT. ANN. § 942.07(2) (West 1996).
148. CONN. GEN. STAT. ANN. § 46a-60(11)(A) (West Supp. 2000); DEL. CODE ANN. tit. 19,
§ 711(e) (Supp. 2000); ME. REv. STAT. ANN. tit. S, § 19301.2 (West Supp. 2000).
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There have also been calls for legislative action at the federal level.
In 1997, Representative Clifford Stearns (R-Fla.) proposed a bill that
would have prevented employers from requiring applicants to undergo
genetic testing."? In a speech delivered on January 20, 1998, Vice
President Gore called for legislation that would include a mandate
preventing employers from requiring applicants to under~o genetic
testing or provide genetic data as a condition of employment. I 0 None of
these proposals, however, has been enacted by Congress.l"
Nevertheless, on February 8, 2000, President Clinton issued
Executive Order 13145, "To Prohibit Discrimination in Federal Employment Based on Genetic Information."ls2 The executive order precludes
federal employers from requesting, requiring, collecting, or purchasing
genetic information from applicants and employees.P' An exception to
the general rule allows for the genetic testing of applicants if the obtained
information is to be used exclusively to determine whether further
evaluation is needed to diagnose a current medical condition that could
prevent the applicant from performing the essential job functions. IS'
Nonfederal employers in most states, however, can currently conduct
unrestricted genetic testing. In its present form, the Americans with
Disabilities Act allows employers to conduct thorough genetic screening
of applicants who have received job offers and identify each individual's
future health risks. ISS If employers can obtain their candidates' genetic
profiles quickly and inexpensively, they likely will be increasingly
tempted to do so.
149. Genetic Privacy and Nondiscrimination Act of 1997, H.R. 2198, 10Sth Congo (1997).
The proposal stated in relevant part that:
(2) ... [I]t shall be an unlawful employment practice for an employer(A) to attempt to acquire. to acquire, or to use the genetic information of an
employee or applicant for employment, or
(B) to require a genetic test of an employee or applicant for employment, for the
purpose of distinguishing among employees or applicants for employment or for the
purpose of discriminating against or restricting any right or benefit otherwise due or
available to an employee or applicant for employment, in connection with any matter
relating to employment or employment opportunities, including terms and conditions of
employment, privileges and benefits for employees, and termination of employment.
Id. § 3.
150. Press Release, The White House Office of Communications, Vice President Calls for
Legislation on Genetic Discrimination (Jan. 20, 1998) (summarizing Vice President Gore's address
to the Genome Action Coalition's Third Annual James Watson Lecture at the National Academy of
Sciences), available at 1998 WL 19833.
151. Tara L. Rachinsky, Genetic Testing: Toward A Comprehensive Policy to Prevent Genetic
Discrimination
in the Workplace, 2 U. PA. J. LAB. & EMP. L. 575, 597 (2000).
152. Exec. Order No. 13,145,65 Fed. Reg. 6877 (Feb. 10,2000).
153. Id. §§ 1-201(a), 1-201(c), 1-202(c).
154. Id. § 1-301(a)(1)-(4).
15S. See supra Part 11.8.
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C. Psychological Testing
A psychological test is "an observation of a sample of human
behavior made under standard, controlled conditions which results in a
linear evaluation called a score.',IS6 Personality tests, one type of
psychological examination, are used in the occupational arena to measure
personal characteristics, emotional stability, beliefs or values, and
various preferences or propensities in order to predict future job
performance. I57
Psychological testing was first utilized on a wide scale in the United
States by the armed forces during World War 1.158 Soldiers who froze
during battle were studied by the military, and the Office of Strategic
Services attempted to use testing to select personnel for special
missions. 159 Psychological testing was enthusiastically adopted by
employers in the 1930s, and was used primarily by factory executives
who wished to determine which applicants for production and clerical
positions were bad hiring risks.l60 Enterprising personnel consultants
formed "testing companies" to assist employers in selecting salesmen
and junior executives, while other corporations developed their own
psychological examinations based on "composite profiles" of their star
salesmen. 161 During World War II, psychological tests were administered to millions of servicemen and were extensively utilized by federal
agencies such as the Office of Strategic Services.162 Thorough follow-up
revealed that the personality tests were not more predictive of actual
performance than random selection, but the testing had nonetheless
acquired government approbation.l'" Numerous wartime testers tried to
market their skills and experience in the civilian arena after 1945.164
An American Management Association survey conducted in 2000
found that thirty-nine percent of responding firms subjected job
applicants to psychological testing.l'" Employers were interested in the
following psychological measurements: assessment of cognitive ability,
including spatial, verbal, and mathematical skills; interest inventories for

156. ALAN F. WESTIN, PRIVACY AND FREEDOM135 (1967).
157. Id.
158. Black, supra note 18. at 71.
159.
160. WESTIN, supra note 156, at 135.
161. /d. aI135-36.
162. Id. at 136.
163. /d.
164.ld.

u.

165. 2000 WORKPLACE TESTING: BASIC SKILLS,supra

note 7, at 4.
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career paths; managerial assessments; personality measurements; and
physical simulations of job tasks.!" Financial services providers were
167
the most frequent users of psychological testing for applicants.
A
variety of different testing formats were utilized, including written
examinations, computerized testing, role playing, event stagin~, and
interviews specifically designed to create a psychological profile."
Psychological tests often ask individuals to reveal intimate details of
their private lives.169 The Minnesota Multiphasic Personality Inventory,
for example, requires examinees to answer questions about their religious
beliefs, sexuality, and famil~ life.170 These tests have consequently been
172
criticized by commentators' 1 and challenged by job applicants.
Another commonly used type of psychological examination is the
honesty test.173 These paper-and-pencil tests ask applicants to provide
answers to direct and indirect questions that purport to measure the
person's dishonesty and other behavioral traits.'?' They are widely used
in the retail, fast food, banking, and other service industries,175 but their
accuracy and predictive value are doubted by many critics.!"
EEOC guidance instructs that psychological testing that is used to
measure only the examinee's honesty, tastes, and habits is not "medical"
and therefore can be administered at any stage of the employment

166. [d. The surveyed employers utilized the following tests: 20.7% used tests of cognitive
ability including spatial, verbal, and math skills; 8.5% used interest inventories for career paths;
14.3% used managerial assessments;
14.6% used personality measurements;
and 12.1% used
physical simulation of job tasks. ld.
167. [d. a13.
168. AM. MGMT. ASS'N, 1999 AMA SURVEY ON WORKPLACETESTING: BASIC SKILLS, JOB
SKILLS, PSYCHOLOGICALMEASUREMENT 2 (1999). The surveyed employers utilized the following
testing formats: 27.3% used written examinations; 12.2% used computerized testing; 5.6% used role
playing; 1.1 % used event staging; and 29.8% used interviews designed to create a psychological
profile. [d.
169. Black,supra note 18. at 80.
170. [d. at 80-81.
171. !d. at 80.
172. E.g., McKenna v. fargo, 451 f. Supp. 1355, 1357 (D.N.!. 1978), ajJ'd, 601 f.2d 575 (3d
Cir. 1979) (challenging Jersey City's policy of subjecting applicants for the position of firefighter to
psychological testing); Soroka v, Dayton Hudson Corp., 1 Cal. Rptr. 2d 77, 79 (Cal. Ct. App. 1991)
(challenging Dayton Hudson's policy of subjecting applicants for security officer positions to
psychological testing).
173. MARK A. ROTHSTEINETAL., EMPLOYMENTLAW 42 (2d ed. 1999).
174. Jd. at 43; STEVEN L. WILL80RN ET AL.• EMPLOYMENT LAw: CASES AND MATERIALS 324
(2d ed. 1998).
175. R01lISTElN ETAL., supra note 173. at 42.
176. WILLBORN ET AL.• supra note 174. at 324; U.S. CONGRESS. OFFICEOF TECH. ASSESS~ENT. THE USE o~[~GRIlY
TESTS FOR PRE·EMPLOYMENT SCREENING8 (1990) (noting that
[t]he research on mtegnty tests has not yet produced data that clearly supports or dismisses the
assertion that these tests can predict dishonest behavior'').

.
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process, including prior to the candidate's receipt of a job offer.!"
However, according to the EEOC, a psychological test is considered
medical in nature if it seeks to identify mental impairments such as
excessive anxiety, depression, or compulsive disorders.!" Moreover, as
discussed later in this Article, any psycholofical test might be challenged
as violating an examinee's privacy rights.17
Psychological testing has not been extensively addressed by state
legislatures. Oregon bars employers from administering any "polygra~h
examination, psychological stress test, genetic test or brain-wave test," so
and New York forbids the use of psychological stress evaluator
examinations. lSI Massachusetts bans the use of written honesty tests, 182
and Rhode Island prohibits employers from utilizing written honesty
tests as the primary basis for employment decisions.!"
Other states
restrict only the ability of employers to conduct polygraph or other lie
detector testsl84 without limiting the use of paper-and-pencil honesty
tests or other psychological examinations.l'" In addition, the Employee
Polygraph Protection Act of 1988186 is a federal law that precludes most
private employers from conducting "lie detector tests" other than
polygraph examinations and allows polygraph examinations to be used
only when an employer believes that the employee has caused "economic

177. See Enforcement Guidance on Pre-Employment Inquiries Under the Americans with
Disabilities Act, EEOC Compl. Man. (BNA) No. 206, at N:2323 (Nov. 1995).
178. Id. The Guidance states more specifically that any test designed to identify conditions
listed in the American Psychiatric Association's Diagnostic and Statistical Manual of Mental
Disorders (DSM) will automatically be considered a medical examination and thus could not be
utilized at the pre-offer stage of the hiring process. Jd.
179. See infra Parts V.A.2·3.
180. OR. REv. STAT.ANN. § 659.227(1) (Supp. 1998).
181. N.Y. LAB. LAW§ 735 (McKinney 1988).
182. MASS.GEN. LAWSANN. ch, 149, § 19B (Weat 1996).
183. R.t. GEN. LAWS§ 28-6.1-1(0) (2000).
184. ALA. CODE§ 36-1.8 (Supp. 2000); ALASKASTAT.§ 23.10.037 (Michie 2000); CAL. LAB.
CODE § 432.2 (Wea' 1989); CONN. GEN. STAT. ANN. § 31·51g (1997 & Weat Supp. 2000); DEL.
CODE ANN. tit. 19, § 704 (1995); D.C. CODE ANN. §§ 36-802, 36-803 (1997); HAw. R.Ev. STAT.
§ 378·26.5 (1985); IDAHOCODE § 44·903 (Michie 1997); ME. REv. STAT. ANN. tit. 32, § 7166
(West 1999); MD. CODE ANN., LAB. & EMPL. § 3-702(c) (1999); MICH. COMPoLAWS ANN.
§ 37.203(I)(a)-(c) (West 1985); MtNN. STAT.ANN. § 181.75 (Wesl 1993); MONT.CODEANN. § 392-304 (1999); NEV. REv. STAT. 613.480 (2000); N.J. STAT.ANN. § 2C:40A-I (West 1995); 18 PA.
CONS.STAT.ANN. § 7321 (West 2000); TENN.CODEANN. § 62-27-128 (1997); VT. STAT.ANN. tit.
21, § 494a (1987); VA. CODE ANN. § 40.1-51.4:3 (Michie 1999); WASH. REv. CODE ANN.
§ 49.44.120 (Wea' 1990); W. VA. CODE § 21-5-5h (1996); WIS. STAT. ANN. § 111.37(2) (Weat
1997).
185. ROTHSTEIN ET AL., supra note 173, at 43; WILLBORN ET AL., supra note 174, at 324.
186. 29 U.S.C. §§ 2001-2009 (1994).

542

KANSAS LAW REVIEW

[Vol. 49

IOSS.,,1'7Thus, under the statute, the majority of private employers could
not subject applicants for employment to polygraph testing.
The
Department of Labor's final regulations, however, elucidate that written
honesty tests are not included in the definition of "lie detector" under the
statute. I"
D. Drug Testing
In 2000, approximately sixty percent of employers tested applicants
for the use of illegal substances.!" According to one source, "almost
ninety percent of Fortune 500 companies ... require submission to a
drug test."I90 Under the ADA, drug testing does not constitute a
"medical examination,"!" most likely because it does not attempt to
determine whether an individual has a particular health condition, but
rather, identifies those engaging in unlawful behavior. In light of the
ADA's treatment of drug tests, any restriction of preplacement medical
examinations would be inapplicable to drug screening procedures. Any
changes to the ADA's rule regarding drug testing would have to be made
separately, in an amendment that relates to the statute's drug testing
provision. Nevertheless, employers should be mindful of the extent to
which drug testing invades privacy and the questionable utility of test
results.
While administering drug tests to individuals who will be working in
safety-sensitive jobs is clearly reasonable, the need for such testing is
more doubtful for other employees. Federal law requires that operators
of commercial motor vehicles and some mass transportation employees
who are responsible for safety-sensitive functions be subjected to
preemployment testing for unlawful use of controlled substances.l'" The
federal govemment, however, has not implemented a similar screening
program for any other employees. The Drug-Free Workplace Act of
1988193 imposes a variety of drug-free workplace requirements upon
federal contractors, but does not mandate preplacement drug testing for

187. [d. §§ 2002, 2006(d). Specific exemptions are provided for government employers and
for contractors engaged in intelligence and counterintelligence for particular federal agencies. ld.
§ 2006.
188. 29 C.F.R. § 8012(d)(2)(2000).
189. 2000 WORKPLACE TEsTING: MEDICAL TEsTING. supra note 2, at 2.
190. Matthew W. Finkin, Employee Privacy, American Values, and the Law, 72 CHI.~K.ENT L.
REv. 221, 256 (1996).
191. § 104(d), 42 U.S.C. § 12114(d) (1994).
192. 49 U.S.C. §§ 5331(b)(1)(A), 31306(b)(I)(A)(I994 & Supp.IV 1998).
193. 41 U.S.C. §§ 701·707 (1994).
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applicants.!" Employers nevertheless choose to perform drug tests not
only for safety reasons, but also in order to eliminate candidates who
might be inefficient or have disciplinary problems.!" Others wish also to
create the image of businesses with drug-free workplaces and high
standards of moral behavior.196
Some employers require applicants to provide a urine sample under
I97
personal observation by a technician or other official.
Often, drug
screening also requires the examinee to disclose which prescription drugs
she takes, because these substances may affect test results.l'"
Drug
testing can thus be an extremely intrusive and humiliating form of
medical examination. In the words of the Fifth Circuit Court of Appeals
and the United States Supreme Court:
"There are few activities in our society more personal or private than the
passing of urine. Most people describe it by euphemisms if they talk about it at
all. It is a function traditionally performed without public observation; indeed,
its performance in public is generally prohibited by law as well as social
n
custom." ... [Ijt is clear that the collection and testing of urine intrudes
expectations of privacy that society has long recognized as reasonable .... '

W

Some commentators have estimated that drug users cost businesses
up to one hundred billion dollars in lost productivity?OO This figure,
however, has been criticized as having been generated in a flawed
manner without analysis of actual productivity data?OI A committee of
the National Academy of Sciences that studied the effects of drugs on the
workforce concluded that the data it examined did "not provide clear
evidence of the deleterious effects of drugs other than alcohol on safety
. b pe rformance in
. d'icators.,,202
an d 0 th er JO
The National Academy of Sciences found that the use of illicit drugs
194. Id. § 701 (1994 & Supp.IV 1998).
195. Finkin, supra note 190, at 230.
196.Id.
197. Ehrenreich, supra note 8, at 90; see also Privacy in America: Workplace Drug Testing,
ACLV IN BRIEF2 (1997), http://www.aclu.orgiactionitoolsidrugteSl.pdf(quoting
a letter describing
the intrusiveness of a workplace drug test).
198. Ehrenreich, supra note 8. at 90; H.R REP. No. 101-48S, pI. 2, at 79 (1990), reprinred in
1990 V.S.C.C.A.N. 303, 362 ("Employers often use drug tests that detect the presence of a wide
range of drugs, not simply illegal drugs. In addition. many legally prescribed medications taken
under the supervision of a health care professional may register on a test as illegal drugs. ").
199. Skinner v. Ry. Labor Executives' Ass'n, 489 V.S. 602, 617 (1989) (quoting Nat'l
Treasury Employees Vnion v, Von Raab, 816 F.2d 170. 175 (Sth Cir. 1987)).
200. DRUG TESTING: A BAD INYESTME1"n't supra note 20~at S.
201. Id.
202. VNDERTHEINFt.UENCE?:DRUGSANDTHEAMERICANWORKFORCE 107 (Jacques Normand et .1. eds., 1994) [hereinafter UNOERTIlE INFLUENCE]
(emphasis added).
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contributes little to the overall rate of industrial accidents because the
residual effects of occasional off-duty drug use do not affect job
performance to a greater extent than does "sleep deprivation in the
absence of drug use.,,203 In fact, the use of cocaine and other stimulants
was found to have slight perfonnance-enhancing effects in some
laboratory studies?04 A study of 2537 post office workers found that
employees who had tested positive for marijuana or cocaine in
preemployment drug screens had a higher rate of adverse employment
outcomes, but that their levels of risk were far lower than previously
estimated?O' The authors suggest that "many of the claims cited to
justify preemployment drug screening have been exaggerated.T'"
Drug testing programs have also been criticized for not being costeffective or sufficiently accurate in their detection abilities. A study of
the federal government's drug testing program estimated that finding one
drug user costs the government $77,000.207 Furthermore, workplace drug
testing does not detect all drug use?08 While traces of marijuana persist
in people's urine for several days, weekend use of cocaine generally
cannot be detected during a weekday screening./" Furthermore, drug
users are also adept at sabotaging drug tests unless they are directly
observed as they provide the sample.i'"
One study of computer equipment and data processing firms revealed
that drug testing diminished, rather than enhanced, productivity because

203. Id. at 113-15.
204. Id. at 123.
205. Craig Zwerling et a1., The Efficacy of Preemployment Drug Screening/or Marijuana and
Cocaine in Predicting Employment Outcome, 264 lAMA 2639, 2639 (1990).
206. Id. at 2643. The authors stale:
Drug users have been reported to be involved in 200010to 300% more industrial accidents,
to sustain 400% more compensable injuries, and to use 1500% more sick leave. We
found that those with marijuana-positive urine samples have 55% more industrial
accidents, 85% more injuries, and a 78% increase in absenteeism.
For those with
cocaine-positive urine samples, there was a 145% increase in absenteeism and an 85%
increase in injuries.
[d. (footnotes omitted). The study has been criticized for excluding applicant subgroups such as
Latinos and Native Americans and for some of its methodology. UNDER THE INFLUENCE, supra note
202, a1220.
207. Focus on Federal Drug Testing, Individual Empl. Rts. Newsl, (BNA), at 4 (Apr. 9.
1991).
208. ~e~DRUG TEsTING: A BAD INVESTMENT,supra note 20, at 13 (stating that marijuana
traces remain In the bloodstream longer than traces of cocaine; thus, marijuana users are more likely
to be detected than those who use cocaine).
209. Id. all3-14.
210. See id. at 14 (discussing the costs associated with testing for diluted or adulterated urine
samples and criticizing the inability of tests to detect that a "borrowed drug-negative urine sample"
was provided by the employee).

2001]

PREPLACEMENTEXAMINATIONS AND JOB-RELATEDNESS

545

it adversely affected employee morale."! Firms with preemployment
testing scored twenty percent lower on productivity measures when
compared to companies with no drug testing programs.i"
The
researchers determined that "companies that relate to employees
positively with a high degree of trust are able to obtain more effort and
loyalty in return. Drug testing, particularly without probable cause,
seems to imply a lack of trust .... ,,213
The National Academy of Sciences has stated that "[w]ideiy cited
cost estimates of the effects of ... drug use on U.S. productivity are
based on questionable assumptions and weak measures.v'"
It further
determined that "the available research, taken as a whole, should soften
the concern about employee . . . drug use often found in the popular
media,"215 and that "[d]espite beliefs to the contrary, the preventive
effects of drug-testing programs have never been adequately
demonstrated. ,,216
For employers who are concerned about efficiency and productivity,
drug testing is a poor investment. Preemployment drug screening of all
applicants is both expensive and inadequate as a predictor of job
performance.
While drug testing for safety-sensitive jobs may be a
reasonable precaution, for other jobs it has little utility and subjects
individuals to needless invasions of privacy and, at times, humiliation.
Employers are certain to oppose any restriction of drug testing,
relying on the theory that testing seeks to identify unlawful conduct
rather than health problems. This argument is compelling, but the degree
to which drug testing invades individual privacy cannot be ignored. At
the very least, the ADA should be revised to prohibit the col1ection of
urine samples under direct observation for jobs that do not implicate
public safety. Connecticut and Rhode Island have already adopted such
a restriction."? In addition, the statute should preclude employers from
demanding that examinees provide lists of al1 their prescription drugs
prior to testing. Inquiries about prescription drugs should be made only
incases of positive test results in order to determine whether a legitimate
211. Shepard & Clifton, supra note 21, at 76.
212. [d.
213. [d.
214. UNDER THE: INFLUENCE, supra note 202, at 7.
215. [d. at 160.
216. [d. at 235.
217. CONN. GEN. STAT. ANN. § 31-5Iw(a) (West 1997j("No employer or employer representative, agent or designee engaged in a urinalysis drug testing program shall directly observe an
employee or prospective: employee in the process of producing the urine specimen."); R.I. GEN.
LAWS § 28-6.5-2(a)(2) (2000) (permitting drug testing if "[t]he applicant provides the lest sample in
private, outside the presence: of any person").
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explanation exists for the presence of suspicious substances in the
applicant's body fluids.218
E. Other Preplacement Tests
I. Family Medical Histories
Medical information about an applicant's family members can reveal
little or nothing about the individual's own ability to perform job tasks at
the time of hiring. Nevertheless, over fifteen percent of employers
responding to the American Management Association's 2000 survey
indicated that they questioned job candidates about their family medical
histories.i" This information could be sought for two reasons. First,
through family histories, employers might attempt to identify conditions
to which the applicant is susceptibte.f" Second, employers inquiring
about family members may be trying to determine whether any of the
applicant's dependents have a disease that requires frequent medical
treatment and might adversely affect the employer's health insurance
costs,?" Applicants with a high prevalence of serious disease in their
families are likely to be unappealing to employers, even if they are fully
qualified to perform the jobs in question.
2. Susceptibility to Workplace Hazards
More than twelve percent of employers surveyed by the American
Management Association indicated that they test applicants for

218. The legislative history reveals that the ADA's authors were concerned about the fact that
drug tests were often used to reveal information regarding medical treatment that the examinee was
undergoing for certain diseases such as AIDS, epilepsy, and mental illness. See H,R. REp. NO. 101.
485, pt. 3, at 42-43 (1990), reprinted in 1990 U.S.C.C.A.N. 445, 464-66. Because drug tests are not
considered medical examinations, they can be administered before an offer of employment is
extended to a candidate. However, the legislative history emphasizes that:
[E]mployers must either give drug tests after conditional offers of employment have been
made ... or ensure that any drug test given before a conditional job offer will be used to
test strictly for the illegal use of drugs and not for drugs that are taken legally pursuant to
medical supervision.
Id. at 47; see also H.R. REp. No. 101-485, pt. 2, at 79 (1990), reprinted In 1990 U.S.C.C.A.N. 303,
362 (stating that drug testing "should not conflict with the right of individuals who take drugs under
medical supervision not to disclose their medical condition before a conditional ofTer of employment
has been given).
219. 2000 WORKPLACE TESTING: MEDICAL TEsTING. supra note 2, at 2.
220. See Rothstein, supra note 19, at 293 (discussing the fact that some diseases run in a
family's "pedigree").
221. See infra Part IV.A.1.
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"susceptibility to workplace hazards.,,222 The survey does not elucidate
what is meant by the term. An Association official indicated that some
employers stated in follow-up interviews that they test for susceptibility
to workplace hazards by conducting allergy testing.213 It is not clear,
however, whether employers conducting allergy tests target only
allergies to substances that are common in the workplace or include
substances that are rarely, if ever, present at the specific job site.
Employers therefore may be subjecting applicants to many allergy tests
that are not relevant to their potential job performance. They may wish
to screen out candidates with severe allergies, fearing that such
individuals will frequently use sick days or generate large medical bills
and high insurance costs.
Some companies are also administering nerve conduction tests to
applicants and withdrawing offers from those whose results sug§est that
they are likely to develop carpal tunnel syndrome in the future. 24 One
such company, Rockwell International Corporation, was sued by the
EEOC for rejecting seventy-two applicants in 1992 and 1993 based on
their test results.225
Nerve conduction tests have been frequently
criticized as having low predictive value when administered to
asymptomatic workers:226 Some studies have found that asymptomatic
workers with abnormal test results are no more likely to develop carpal
tunnel syndrome than workers with normal median sensory nerve
conduction; thus, there is no justification for conducting these medical
227
procedures during preplacement examinations.
The EEOC challenge

222. 2000 WORKPLACE TeSTING: MEDICAL TEsTING. supra note 2~ at 2.
223. Telephone Interview with Eric Rolfe Greenberg, Director of Management Studies. Ameriean Management Association (May 22, 2000).
224. Kirstin Downey Grimsley, Pre-Hiring Medical Screening Put to Test; EEOC Sues over
Attempts to Contain Health Care Costs with Predictive Diagnostics, WASH. POST, Oct, 27, 1998, at
COl.
225. EEOC v. Rockwelllnl'l Corp., 60 F. Supp. 2d 791. 792 (N.D. Ill. 1999).
226. See. e.g., Michelle M. Homan et at, Agreement Between Symptom Surveys. Physical Ex-

amtnatton

Procedures

and

Electrodiagnostic

Findings for the Carpal

Tunnel Syndrome,

25 SCAND.

J. WORK ENv'T HEALTH115, 123 (1999) (stating that these lests have a "high proportion of false
positive results"); Glenn Pransky et al., Screening/or Carpal Tunnel Syndrome in the Workplace, 39
J. OCCUPATIONAL
& ENVTL. MED. 727. 732 (1997) (concluding that "[w]orkplace screening for
CTS in asymptomatic individuals requires tests with high sensitivity and reasonable specificity.
Screening nerve-conduction studies . . . do not meet these criteria and thus may contribute to
erroneous conclusions"); Deborah F. Salerno et al .• Median and Ulnar Nerve Conduction Studies
Among Workers: Normative Values, 21 MUSCLE & NERVE 999, 1005 (1998) (concluding that failing
to account for the age and sex of the test subject could lead to "substantial misclassificetion");
Robert A. Werner et al., Use 0/ Screening Nerve Conduction Studies for Predicting Future Carpal
Tunnel Syndrome, 54 OCCUPATIONAL& ENVTL. MED. 96, 99 (1997) (discussing their study's
finding that testing does not accurately predict the onset of carpal tunnel syndrome).
227. See supra note 226.
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in Rockwell was ultimately unsuccessful because the court found that the
applicants were neither disabled nor regarded as disabled by the
employer.2l8 Other plaintiffs, .however, may convince the courts that
they do have disabilities as defined by the ADA and, at the very least, are
likely to force employers to incur significant litigation costs in defending
their use of nerve conduction tests and similar experimental procedures
in the future.
3.

Sexually Transmitted Diseases

Some employers test job applicants for sexually transmitted
It is difficult to imagine how information about most
common STDs can be job-related for any employer engaged in a lawful
business venture.i"
Employers might argue that they are concerned
about employees dating and possibly infecting one another. However,
this concern relates to the employees' most private activities outside of
the workplace, and should not be within the employer's realm of
authority.

diseases.f"

4.

HIV Infection

Some employers have also been testing employees for HlV
mfection.P' In Bragdon v. Abbott,232 the Supreme Court determined that
an asymptomatic HIV-positive individual had a disability, as defined by
the ADA, because her condition substantially limited the major life
activity of reproduction.r"
While it is not clear from the decision
whether all persons who are HlV-positive should automatically be
228. Rockwell, 60 F. Supp. 2d at 798-800. The EEOC failed to show that the applicants were
in fact precluded from a class of jobs or a broad range of jobs, or were regarded by the employer as
suc,h; therefore, they were not disabled with respect to the major life activity of working, as they had
claimed to be. Id.; see also 29 C.F.R § 1630.20)(3)(i) (2000) (stating that one is deemed substantially limited in performing the major life activity of working if one is significantly restricted "'in the
ability to perform e.ither a class of jobs or broad range of jobs in various classes as compared to the
average person having comparable training, skills and abilities"),
229. 2000 WORKPLACE TESTING: MEDICAL TESTING, supra note 2, at 2. Over two percent of
respondents stated that they test applicants for STDs. ld.
230. Syphilis can be disabling if untreated, but it is highly curable with penicillin. TABER'S
CYCWPEDIC MEDICAL DICfIONARY 1808 (16th ed. 1989).
231. 02000 WORKPLACE TESTl~G: MEDICAL TESTING, supra note 2, at 2. According
to the
survey, 2.1 Vo of employers tested applicants for this condition in 2000. lei.
232. 524 U.S. 624 (1998).
233. ~d:at 63~-42. The case was not an employment discrimination case, but was brought by
an HIV -posrtive~tl~nt ~~ai~s~
a dentist who refused to treat her in his office. The ruling, however,
analyzes the term disability In all contexts and applies to all disability discrimination cases [d. at
638-43.
.
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considered disabled.i" it is certain that those who are able to reproduce
and whose reproductive decisions are affected by the disease are
protected by the statute. Employers therefore cannot refuse to hire such
individuals unless their employment would pose a direct threat to the
welfare of others in the workplace, or the individuals are otherwise
unqualified to perform the job duties.i"
In some cases, it is undoubtedly important for an employer to
ascertain a future employee's HIV status. In Bradley v. University of
Texas M.D. Anderson Cancer Center,236the Fifth Circuit ruled in favor
of a hospital that had terminated an HIV-positive surgical technlcian.P"
The court determined that the nature of the techoician's work created
some risk of disease transmittal because he often came within inches of
open wounds and placed his hands in body cavities approximately once a
day.238 Similarly, in EEOC v. Prevo's Family Market, Inc.,m the Sixth
Circuit held that a food store's request for HIV testing of a produce clerk
who had announced he was HIV-positive was job-related and consistent
with business necessity .240 The evidence revealed that employees
suffered frequent cuts and scrapes from using knives to prepare produce,
and the defendant wished to determine what measures, if any, were
needed to protect its employees and customers.i" Thus, employers who
are hiring individuals to perform invasive procedures on patients or to
engage in tasks that are likely to cause bleeding would be justified in
testing applicants for HIV infection.
However, HIV testing cannot be considered job-related for positions
that do not involve any likelihood of others coming in contact with the
employee's blood. In Doe v. Kohn Nast & Graf, P. C. ,242the court found
that the plaintiff, an associate in a law firm, stated a claim under the
234. The Court explicitly declined to address the question of "whether HIV infection is a per
se disability under the ADA." [d. at 641-42.
235. Americans with Disabilities Act §§ 102(a), 103(b), 42 us.c, §§ 12112(a), 12113(b)
(1994). According to the EEOC's regulations, an employer may also refuse to hire a person who
would not pose a direct threat to others, but whose own health might be jeopardized by the work in
question, 29 C,F.R, § 1630.2(r) (2000), BUI see Echazabal v, Chevron USA, Inc., 226 F.3d 1063,
1067 (9th Cir. 2000) (concluding "that the language of the direct threat defense plainly does not
include threats to the disabled individual himself').
236. 3 F.3d 922 (51h Cir. 1993), cen. denied, 510 U.S. 1119 (1994),
237. /d. at 925.
238. {d. ar 924; see also Estate of Mauro v, Borgess Med, Ctr., 137 FJd 398, 407 (6th Cir.
1998) (holding that continued employment of an HIV-positive surgical technician posed a direct
threat to the health and safety of others, and, therefore, the employer did not violate the ADA when
it laid him oft).
239. 135 F.3d 1089 (6th Cir. 1998).
240. /d, all093,
24 L Id. at 1094-97.
242. 866F. Supp.190(E.D. Pa, 1994).
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for an improper medical inquiry when he alleged that his
supervisor searched his office to con finn his suspicion that the plaintiff
had AIDS.243
Because the attorney was an incumbent employee,
confirmation of his illness would have been appropriate only if it were
job-related and justified by business necessity.i"
In several other cases, the courts have held that job applicants who
had undergone preplacement examinations and tested positive for HIV
did not pose a direct threat and could not be denied employment because
of their condition. EEOC v. Dolphin Cruise Line. Inc. ,245for example,
involved an applicant for the position of cruise ship entertainer.i" The
court found that "the defendants have failed to demonstrate, by other
than speculation and stereotyping, that the health risk posed by [the
employee] in the particular work environment was significant.,,247 In
another case, Doe v. District of Columbia,248the court held that an HIVpositive applicant could not be denied employment as a firefighter
because there was "no measurable risk of Doe transmitting HIV to other
firefighters or to the public during the performance of official firefighting
duties.,,249
Several states, including Florida,250 Hawaii.i" Kentucky,252 Rhode
Island,253 Vermont.i" and Washington255 restrict employers' ability to
ADA

243. /d. at 197.
244. Americans with Disabilities Act§ 102(d)(4)(A), 42 U.S.c. § 121 12(d)(4)(A)(1994).
245. 945 F. Supp. 1550 (S.D. Fla. 1996).
246. ld. at 1552.
247. u. a11555.
248. 796 F. Supp. 559 (D.D.C. 1992).
249. [d. at 569. The case was brought under section 504 of the Rehabilitation Act of 1973. 29
U.S.C. § 794 (1994). Cases interpreting the Rehabilitation Act are applicable to the ADA, a much
newer statute for which a more limited body of interpretive case law exists. The Rehabilitation Act
itself states that "[tjhe standards used to determine whether this section has been violated in a
complaint alleging employment discrimination under this section shall be the standards applied
under title I of the Americans with Disabilities Act of 1990 ....
§ 504(d), 42 U.S.C. § 794(d)
(citation omitted).
250. FLA. STAT. ANN. § 760.50(3)(a) (WesI1997) (prohibiting employer> from requiring HIV
testing as a condition of hiring "unless the absence of human immunodeficiency virus infection is a
bona fide occupational qualification for the job in question").
251. HAW. REv. STAT. § 325-10 I(c) (Supp. 1992) (stating that no person can be compelled to
disclose whether he or she has been tested for HIV in order to obtain employment).
252. Ky. REv. STAT. ANN. § 207.135(2)(a) (Michie 1995) (prohibiting HIV testing as a
condition of employment unless the absence of HIV is "a bona fide occupational qualification for the
job in question").
253. R.1. GEN. LAWS § 23·6·22 (1996 & Supp. 2000) (prohibiting AIDS testing unless "a clear
and present danger" of transmission to others exists).
254. VT. STAT. ANN. tit. 21, § 495(a)(7) (Supp. 2000) (prohihiling all HN testing without
exception).
n
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require HIV testing as a condition of employment. These statutory
mandates are consistent with the original intent of the ADA's authors,
who hoped, early in the drafting process, to preclude employers from
conducting HIV testing?S6 At the very least, however, HIV testing
should be restricted only to positions in which there exists a genuine risk
of others coming in contact with the employee's blood.
5.

Pregnancy Testing

Pregnancy testing, like most HIV testing, will not reveal information
that can lawfully be utilized by employers.f"
The Pregnancy
Discrimination Acrs8 prohibits discrimination against women on the
basis of pregnancy in all facets of employment. 259
Likewise, an
employer may not establish fetal protection policies and refuse to hire
qualified pregnant women out of concern for the welfare of their
fetuses.260
Because employers may not utilize information about a
woman's pregnancy status in making hiring decisions, administering
pregnancy tests to female applicants is not justified by any business

necessity."!

255. WASH. REv. CoDE ANN. § 49.60.172(1) (West 1990) (stating that HIV testing may not
be required as a condition of hiring unless being HIV negative is a bona fide occupational
qualification).
256. Feldblum, supra note 17, at 536.
257. According to the most recent American Management Association survey. 0.6% of ernplayers stated that they conduct pregnancy testing of applicants. 2000 WORKPLACE
TEsTING:
MEDlCAL TESTING, supra note 2, at 2.
258. The Pregnancy Discrimination Act is incorporated into Title vn of the Civil Rights Act
of 1964 and appears at section 701(k), 42 U.S.C. § 2000e(k) (1994).
259. Title VJI of the Civil Rights Act prohibits employment discrimination "because of ... '
[an] individual's race, color, religion, sex, or national origin." § 703(aXI), 42 § 20000-2(a)(I). The
Pregnancy Discrimination Act provides that
The terms "because: of sex" or "on the basis of sex" include. but are not limited to,
because of or on the basis of pregnancy, childbirth. or related medical conditions; and
women affected by pregnancy, childbinh, or related medical conditions shall be treated
the same for all employment-related purposes ... as other persons not so affected but
similar in their ability or inability to work ....
§ 70 1(k), 42 U.S.C. § 2oooe(k).
260. In UAW v, Johnson Controls. Inc., the Supreme Court held that an employer's fetal
protection policy violated Title VII. 499 U.S. 187,200 (1991). The policy barred all women, except
those whose infenility was medically documented, from jobs with lead exposure and from positions
that could expose them to lead through "the exercise of job bidding, bumping, transfer or promotion
rights.' Id. at 197.
261, While employers may wish to make advance amngements for coverage of an employee's
job duties during her maternity leave, they can ask employees to inform them of their need for leave
at their earliest convenience or inquire about the matter once the woman is obviously pregnant. The
employer's need to make maternity leave arrangements does not justi fy pregnancy testing.
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IV. UNRESTRICTED PREPLACEMENT MEDICAL TESTING INFRINGES UPON
THE RIGHTS AND INTERESTS OF ApPLICANTS

Unrestricted preemployment medical testing can adversely affect the
interests of applicants in a variety of ways. Allowing employers to
obtain medical data that is not job-related may create temptations and
incentives for them to circumvent the ADA's antidiscrimination mandate
and subject protected individuals to adverse employment actions.
Furthermore, examinees who receive unexpected and upsetting medical
information without the benefit of appropriate counseling may suffer
significant psychological trauma. Finally, some forms of testing can
constitute significant invasions of individual privacy.
A.

The Potentia/for Harm to the Examinee

1. Adverse Employment Action
The ADA attempts to shield individuals with disabilities from
discrimination by establishing several safeguards. The statute requires
that information gathered through medical testing must be kept
confidential, and prohibits employers from discriminating a~ainst
qualified individuals with disabilities because of their disabilities? 2 An
employer who administers a preplacement examination and learns that an
applicant has a disability may not deny employment to the job applicant,
so long as he is otherwise qualified to perform the essential functions of
the position with or without a reasonable accommodation.i'" Similarly,
employers who have hired qualified individuals with disabilities may not
later discriminate against them with respect to promotion, termination,
compensation, training, and other job conditions and benefits?64
Because it allows employers to conduct unlimited preplacement
testing, however, the ADA's protective scheme is severely flawed.
Employers who perform extensive preplacement examinations that are
not limited to testing job-related physical and mental abilities may learn
that certain. applicants have impairments that would not deter job
performance but could, at times, require them to use sick leave or
generate large medical bills. An employer, for example, may discover

262. Americans with Disabilities Act § I02(d)(3)(B)-(C), 42 U.S.C. § 12112(d)(3)(B)-(C)
(1994).
263. § 102(b)(5)(A)-(B), 42 U.S.C. § 12112(b)(5)(A)-(B); 29 C.F.R. § 1630.2(m) (2000).
264. § 102(0).42 U.S.C. § 12112(.).
•
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that an individual has asthma, diabetes, heart disease.i" or a history of
cancer. 266 Likewise, employers may determine through genetic testing
that an individual has a genetic susceptibility to certain cancers or
Huntington's disease."?
Employers who learn that an otherwise qualified applicant has an
illness or is predisposed to a particular disease might withdraw the
candidate's job offer, and then, if challenged, hope the court will rule
that the condition in question does not constitute a disability as defined
by the ADA?68 In the alternative, an employer who realizes that the
disability will not impair job performance may hire the individual, but
retain the medical information and then subject the employee to
discrimination at a later time, when it will be more difficult to detect. If
an employer withdraws a job offer shortly after obtaining the results of a
medical examination, the rejected applicant is likely to challenge the
employer's decision and might easily prove a link between the adverse
employment action and the medical information obtained. However, if
265. These conditions would be considered disabilities only if they were found to limit one or
more ofthe individual's
major life activities. § 3(2)(A), 42 U.S.C. § 12102(2XA).
266. An individual with a history of cancer could be protected by the ADA as someone who
has a record ofa disability.
§ 3(2)(B),42 U.S.c. § 12102(2)(B). However, not all courts agree that
cancer constitutes a disability.
Some courts have found that particular cancers were not disabilities
because they did not substantially limit a major life activity for the individual in question. See, e.g..
Ellison v, Software Spectrum. lnc., 85 F.3d 187 (5th CiT. 1996) (finding that a breast cancer patient
did not have an impairment that substantially limited her major life activities).
267. See 2000 WORKPLACE TESTING: MEDICAL TESTING, supra note 2. at 2 (noting that a
small minority of employers are already conducting such testing).
268. The courts have proven very receptive to arguments that particular conditions do not
constitute disabilities under the ADA. As of June 1998, employers had won approximately 92% of
ADA lawsuits, largely because the courts found that the plaintiffs were not "disabled." DAVID A.
COPUS,

EMPWYMENT

LAW

101 DESKBOOK:

BASIC PRINCIPLES

THAT EVERY BUSINESS

EXECUTIVE,

(2d ed.
1999). A 1999 survey conducted by the American Bar Association's Commission on Mental and
Physical Disability Law indicated that employers prevailed in 95.7% of ADA cases decided in 1999,
winning 291 lawsuits in federal courts, most often on summary judgment (257 cases), and losing
only thirteen. Claudia MacLachlan, Employers Winning ADA Suits, NAT'L L.J., July 31,2000, at
BJ. The survey did not include cases that were settled prior to a decision on the merits. It should
also be noted. however, that the EEOC recently released data indicating that it prevailed in 90% of
the 350 ADA lawsuits it filed since 1992. EEOC Obtained $300 Million in Benefits, Prevailed in
Most Suits Since ADA's Passage, 15 Empl. Pol'y & Law Daily (BNA) 73 (July 14,2000).
Many published opinions illustrate the courts' narrow interpretation of the tenn "disability." In
Ellison, for example, the Fifth Circuit ruled that the plaintiff was not disabled because she failed to
prove that her breast cancer, treated by B lumpectomy and radiation, substantially limited any of her
major life activities. 85 F.3d at 189·91. More recently, the Supreme Court ruled that under the
ADA, the detennination of whether the plaintiff's impainnent "substantially limits one or more
major life activities" must take into account any mitigating measures that alleviate or reduce the
plaintiff's
symptoms.
Murphy v, United Parcel Serv .. Inc., 527 U.S. 516, 521 (1999); Sunon v.
United Air Lines, Inc., 527 U.S. 471,482 (1999). Thus, an individual with diabetes or epilepsy that
is controlled by medication may not be protected by the ADA, unless the court finds that the
employer regarded the individual as disabled and consequently unlawfully discriminated against ber.
HUMAN

RESOURCES

PROFESSIONAL,

AND

EMPLOYMENT

COUNSEL

SHOULD

KNow
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months or years later the individual is denied a promotion or is laid off
because of a disability, the employee will find it far more difficult to
establish proof of a nexus between the employer's decision and medical
findings obtained in the past through a preplacement examination.
Employers might be particularly eager to eliminate high-risk
individuals from their workforces in light of rising health care and
medical insurance costS.269 Approximately sixty-five percent of Americans under sixty-five receive health insurance benefits through their
employers.27o Sixty percent of al1 smal1 firms offered their employees
health insurance benefits in 1999, and virtual1y al1 employers with two
hundred or more employees offered health benefits."! The cost of health
insurance has been rising annual1y for employers at a rate ranging from
272
four to over nine percent, depending on the employer's size.
Nearly
three-fourths of employers surveyed in 1999 stated that they were
m
concerned that health care costs would rise at an unaffordable rate.
Self-insured employers might be particularly concerned, because
they are themselves responsible for their employees' health care
expenses?"
Rather than contracting with a commercial insurer that
collects premiums and serves as a third party payer, self-insured
27S
employers pay their employees' medical claims on their own.
Thus,
every medical claim translates into an out-of-pocket expense for the
employer, and rising medical costs have a direct and immediate effect on
the company's finances.
For employers who are not self-insured, rising health care expenses
have more indirect consequences, but are equal1y troubling. If the
employer provides benefits to its employees through a third party insurer
and many beneficiaries request reimbursement for expensive procedures
and treatments, the insurer will raise premiums to maintain
269. Rothstein, supra note 19. at 282,
270. Frcnstin, supra note 81, at 1,4.
271. THE KAISER FAMILY FOUND. & HEALTH REsEARCH & EDUC. TRUST, EMPLOYER
HEALTH BENEFITS 1999 ANNUAL SURVEY25 (\999).
272. Id. at 12, Companies employing three to nine workers reported premium increases
averaging 9.2% in 1999. ld. Companies with mote than two hundred employees reported a 4.1%
increase in the cost of premiums. Id.
273. /d. at \58.
274. Rothstein, supra note 19, at 293.
275. [d. For employers, the advantages of self-insurance can be significant [d. at 294.
Em~loyers save th~.costs of contracting with i~surers and do not have to pay premiums to third
parnes. Id. In addition, under the Employee Retirement lnco.me Security Act (ERISA), self-insured
employers are exempt from state Insurance laws and regulations, which are becoming increasingly
burdensome. u, 29 U.S.C. § 1144(b)(2)(B) (1999); FMC Corp. v. Holliday, 498 U.S. 52, 6\ (1990)
(stating that "[w]e read the deemer clause to exempt self-funded ERISA plans from state laws that
'regulat]e] insurance' within the meaning of the saving clause.").
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profitability.i"
Any employer that shares in the cost of its employees'
health insurance premiums will thus have higher expenses when
premium rates are raised. Consequently, "[a)s corporations continue to
be increasingly concerned with containing costs, particularly with regard
to health care and workers' compensation, the abuse of predictive
information on individuals . . . may be too tempting to ignore in the
pursuit of profitabillty."?"
Hiring or retaining employees with disabilities can produce other
costs for the employer as well. The ADA requires employers to provide
reasonable accommodations for otherwise qualified individuals with disabilities, when necessary.i" While studies have shown that the majority
of accommodations are either cost-free or cost only a few hundred dollars, employers may nevertheless be concerned about the logistical difficulties and expense of accommodating employees with disabilities.i"
Preplacement examinations can have adverse consequences for
examinees long after the commencement of employment. Prohibiting
employers from conducting examinations that are not job-related will
diminish the probability that individuals with disabilities who are
qualified to perform all essential job duties will be denied employment
opportunities or otherwise be subjected to discrimination.
2.

The Implications of Genetic Testing
The Committee on Assessing Genetic Risks, constituted by the

276. Rothstein & Hoffman. supra note 121, at 865--66.
277. Paul W. Brandt-Rauf & Sherry I. Brandl-Rauf, Biomarkers-s-Sclentific
Advances and
Societal Implications, in GENETIC SECRETS: PROTECTING PRIVACY AND CONfIDENTiALITY IN THE
GENETIC ERA 193 (Mark A. Rothstein ed .• 1997).
278. Americans with Disabilities Act § 102(bX5)(A), 42 U.S.c. § 121 12(bX5XA) (1994). The
Code of Federal Regula/ions lists the following as possible reasonable accommodations: making
facilities accessible to the employee; providing a part-time or modified work schedule; job
reassignment; acquisition or modification of equipment; revisions of examinations, training
materials. or policies; and supplying readers or interpreters. 29 C.F.R. § 1630.2(oX2)(i)-(ii) (2000).
279.

U.S.

DEP'T OF LABOR,

EMPLOYMENT

STANDARDS

ADMIN .• A STUDY OF ACCOMMODA-

TIONS PROVIDED TO HANDICAPPED EMPLOYEESBY FEDERAL CONTRACTORS 22·24, 29 (1982). The
study found that fewer than one half of workers with disabilities require accommodations.
/d. at 22.
When accommodations are required, however, 51.1% are cost-free, 18.5% cost $1-99. and 11.9%
cost $100-499. ld. at 28-29. Another study similarly found that 51% of accommodations do not
require the employer to incur any cost, "30% cost less than $500, and only 8% cost more than
$2000."
U.S. GEN. ACCOUNTING OFFtCE, REpORT No. 8-237003, PERSONS WTI1l DISABILITIES:
REPORTS ON CoSTS OF ACCOMMODAnONS 4 (1990).

Other commentators have stated that the

average cost of accommodations per employee with a disability that requires accommodation is
$200. Daniel Finnegan et al., The Costs and Benefits Associated with the Americans with
Disabilities Act, QUALITY PLAN. ASSOCIATES, Sept. II, 1989. at 38. cited in Equal Employment
Opportunity for Individuals With Disabilities, 56 Fed, Reg. 8578, 8584 (proposed Feb. 28, 1991) (to
be codified at 29 C.F.R. pt. 1630).
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Institute of Medicine of the National Academy of Sciences, has
recommended that anyone who undergoes genetic testing receive genetic
counseling before and after the testing?SO It is unlikely, however, that
employers that administer genetic testing as part of a preplacement
examination will invest in appropriate genetic counseling for the affected
job applicants.
Genetic testing often reveals that an individual has a predisposition
or susceptibility to a particular disease, but provides no certainty as to
whether the examinee will ultimately develop the condition?81 In other
instances, genetic testing enables physicians to predict disease risk with
almost one-hundred percent certainty, as is the case with Huntington's
282
disease, a devastating and terminal neurodegenerative disorder.
Both persons living with uncertainty about their future health status
and those who know that they will develop a serious illness may suffer
severe psychological trauma as a consequence of their genetic test
results. Studies have found that individuals who test positive for Huntington's disease experience significant depression, and many who are
found to have the BRCAI mutation feel anger, confusion, worry, depres283
sion, guilt, and lowered self-esteem, and suffer from sleep disturbance.
According to one source, for those who seek testing for Huntington's
disease and receive positive results, the suicide rate is approximately

280. ASSESSING GENETICRIsKS. supra note 105, at 170. Genetic counseling was described in
1975 by the American Society of Human Genetics Ad Hoc Subcommittee on Genetic Counseling as
follows:

[A] communication

process which deals with the human problems associated with the
OCCUlTeJ1ce,or the risk of occurrence, of a genetic disorder in a family. This process
involves an attempt by one or more appropriately trained persons to help the individual or
family to (1) comprehend the medical facts, including the diagnosis, probable course of
the disorder, and the available management; (2) appreciate the way heredity contributes
to the disorder. and the risk of recurrence in specified relatives; (3) understand the
alternatives for dealing with the risk of recurrence; (4) choose the course of action which
seems to them appropriate in view of their risk, their family goals, and their ethical and
religious standards. and to act in accordance with that decision; and (5) to make the best
possible adjustment to the disorder in an affected family member and/or to the risk of
recurrence of.that disorder.
Jd. at 148.
281. Jd. at 168. For example, as previously noted, when a woman has a defective copy of the
altered form of the breast cancer 1 gene (aReA 1), she has a significantly increased lifetime risk of
developing breast cancer, currently estimated at 56%. The Council on Ethical & Judicial Affairs.
supra note 109, at 16.
282. ASSESSINGGENETICRISKS, supra note 105, at 88-89.
283. Henry T. Lynch et al., DNA Screening for Breast/Ovarian Cancer Susceptibility Based
on Linked Markers:. A Family Study, 153 ARCHIVES INTERNAL MED. 1979, 1983, 1985-86 (1993);
Kathenne A. Schneider, Adverse Impact of Predisposition Testing on Major Life Activities: Lessons
from BRCAU2 Testing, s r, HEALTH CARE L. & POL'y 365, 371 (2000); Martin J. Sweet, BReAl
and the Onset of Disability at the Age of Majority, 17 HAMLINEI. PuB. L. & POL'Y 41,57 (1995).
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thirty-five percent higher than that found in the general population.P"
Conversely, an individual who is found to be free of genetic risk may
suffer "survivor's guilt" because other members of her family are
affected by a particular disease that she knows she will not develop.i"
Genetic testing can generate many other concerns as well. Those
who receive positive test results after preplacement examinations might
have to make decisions about marriage, reproduction, education, and
career in light of risks that they had never before been forced to
consider.f"
Some will have to decide whether to seek medical
intervention and perhaps undergo prophylactic procedures such as
mastectomies or hysterectomies in order to reduce the likelihood of
developing the disease in question.287 An applicant receiving positive
results will also have to decide whether to reveal the information to
family members, because an individual's genetic testing results often
288
suggest that other blood relatives are similarly at risk.
The American Management Association offers the following
advisory to its member companies:
Genetic testing allows employers access to intimate personal information about
employees and therefore demands tbe highest standard of responsibility in its
exercise. The results of medical tests of any type should be confidential
information available only to the employee and the appropriate human
resources and medical officers of the organization.
Employees and job applicants who are subject to genetic testing should be fully
informed of its purpose. They should know in specific detail what the test is
intended to find out and the effect of positive test results and their employment
status. They should be informed of their test results in clear language.
Employees who are physically able to perform job tasks, and whose health is
not endangered by performing them, should be free to apply for such positions
and to retain them as long as they meet performance standards. ,&9

284. Michael J. Malinowski & Robin j.R. Blatt, Commercialization of Genetic Testing
Services: The FDA, Market Forces, and Biological Tarot Cards. 71 Tljl.. L. REv. 1211. 1249
(1997).

285. Dorothy C. Wertz et al., Genetic Testingfor Children and Adolescents: Who Decides?,
272 lAMA 875, 876 (1994); THE AM. Soc'vOFHuMAN
GENETlCsBo. OF DIRS. & THE AM. cou,
OF MED. GENETICS so. OF DIRS., POINTS TO CONSIDER: ETHICAL, LEGAL, AND PSYCHOSOCIAL
IMPLICATIONS OF GENETIC TEsTING IN CHILDREN AND AOOLESCENTS, 57 AM. J. HUM. GENETICS
1233, 1236 (1995).
286.

ASSESSING GENETIC RISKS,_3upra

note lOS, at 169.

287. Rothstein & Hoffman, supra note 121, at 878.
288. Id. at 880~85(discussing the probability of future lawsuits regarding both disclosure of
genetic information to family members and third party access to such information).
289. 2000 WORKPLACETESTlNG: MEDICAL TESTING, supra note 2. at 3.
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The American Management Association's caution about the need to
maintain confidentiality regarding genetic information is important. If
employers reveal an individual's genetic risks to third parties, she might
suffer ongoing discrimination. For example, future potential employers
who seek recommendations for the individual and learn confidential
medical information may deny her job opportunities because of the
genetic predisposition. A 1996 Research Survey of Privacy in the
Workplace found that employers do not adequately maintain
2OO
confidentiality with respect to their employees' personal information.
A surprising number acknowledged that they release data to landlords,
credit grantors, and charitable organizations without a subpoena.F"
However, the American Management Association fails to mention
genetic counseling.
While it emphasizes that genetic information
obtained through testing must be disclosed to all examinees, it ignores
the fact that such data can have devastating consequences for applicants
and employees, especially if they did not voluntarily seek testing and are
unprepared for news of the results.
Genetic testing by employers may also ultimately lead to the
development of a society in which only those with the purest genetic
profiles enjoy good career opportunities. The movie Gattaca292 portrays
a futuristic community in which all infants are subjected to extensive
genetic testing at birth. Parents are told exactly which major illnesses the
newborn will suffer in the future and at what age she will die. This
initial genetic assessment then determines what educational and work
opportunities the child will have throughout life. Those who are deemed
to be the healthiest and are expected to live the longest are steered
towards an elite education and elite jobs. Those who are tainted by
flawed genetic characteristics have access only to less desirable career
options.
Allowing employers to conduct genetic testing that is not job-related
may not generate a reality that is identical to the Hollywood portrayal,
but its image should give us pause. Employers would be able to screen
out anyone who appears to have a susceptibility to any serious illness or
who appears likely to die young. Only individuals with relatively
untainted genetic profiles would be attractive to employers and highly
290. David F. Linowes, A Research Survey of Privacy in the Workplace, at http://www,staff.
uiuc.edul-dlinoweslsurvey.htm
(April 1996).
_
29~. Jd. § 1. Of'the employers surveyed, 47% released information to landlords, 70% released
information to credit grantors, and 19% provided data to charitable organizations. [d. In addition,
37% disclosed the data to governmental agencies without a subpoena. Id.
292. GATrACA(Columbia Pictures 1997).
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successful in the job market. A permissive policy concerning genetic
testing, consequently, is likely to lead to social stratification and may
create a population of individuals who are unemployable because of their
genetic traits.
Employers who are irresponsible in conveying genetic information to
their job applicants and provide no counseling for them can cause severe
psychological damage to some individuals. In addition, liberal use of
genetic testing by employers may create significant social and public
policy problems. In order to minimize the risk of such harm, employers
should be prohibited from conducting genetic testing that is not jobrelated and justified by business necessity. Under this standard, tests
designed only to determine the likelihood that an individual will develop
293
an illness at some point in the future would be prohibited.
Genetic
testing would be permitted only if it aims to identify present disease that
could affect job performance.

B. Privacy
In recent years, commentators and policymakers have focused
increasing attention on the issue of privacy. On November 3, 1999, for
example, the U.S. Department of Health and Human Services issued a
proposed rule that would establish comprehensive standards to protect
the privacy of health care records.294
In the arena of employment,
however, few efforts are being made to enhance the privacy of applicants
and employees, and many consider privacy in the workplace to be
virtually nonexistent.i"
The ADA's failure to restrict the scope of
permissible preplacement medical testing has significantly contributed to
the diminishment of workplace privacy by enabling employers to obtain
access to their applicants' most personal information even when the data
reveals nothing about the individuals' ability to perform job duties.

293. A preplacement test is job-related if it assesses the ability of applicants to perform their
job duties at the time they are hired. See infra Part VI.A. The courts have held that the term
"qualified individual with a disability" refers to the individual's current ability to perform the
essential functions of the job, not the individual's future capacity. E.g., Myers v. Hose, 50 F.3d 278.
283 (4th Cir. 1995); Munoz v. H & M Wholesale, Inc., 926 F. Supp. 596,607-08 (S.D. Tex. 1996).
294. Standards for Privacy of Individually Identifiable Health Infonnation, 64 Fed. Reg.
59,918 (proposed Nov. 3,1999) (to be codified at 45 C.F.R. pts. 160-64).
295. See. e.g .• Ehrenreich, supra note 8, at 88 (discussing the decline of the right to privacy in
the workplace).
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1. The Development of the Concept of Privacy
The earliest notion of privacy in the United States related to the
individual's right to own private property?96 The concept of private
property encompassed the right to maintain the integrity of one's
reputation.297 Property owners were free to do as they wished with their
property unless their conduct plainly interfered with the rights of
others?9S A more general right to privacy was first conceptualized by
Thomas M. Cooley in his 1879 treatise on torts?" Cooley wrote that the
right to privacy included the right "to be let alone."JOO
In an often-cited 1890 Harvard Law Review article, Samuel Warren
and Louis Brandeis developed the idea of privacy as "the right to be let
alone.",ol They argued that the courts should recognize a general
common law "right to privacy for thoughts, emotions, and sensations,"
which "should receive the same protection, whether expressed in writin§,
or in conduct, in conversation, in attitudes, or in facial expression/" l
The authors concluded that the right did not arise from contract, special
trust, or private property, but rather, is a right "as against the world.,,30J
Warren and Brandeis urged that the protection of privacy should extend
to an individual's personal appearance, speech, acts, and personal
relationships.I"
2. The Right to Privacy in Contemporary U.S. Law
The right to privacy is not explicitly articulated in the Constitution.
However, in the last four decades of the twentieth century, in a series of
landmark decisions, the Supreme Court construed the Constitution as
establishing such a right. In Griswold v. Connecticut,J05 the Supreme
Co~rt rule.d that a Co~ecticut sta~te prohibitin~ the use of contraceptive
devices VIOlated the nght of mantal privacy. 3 The Court stated that
"the First Amendment has a penumbra where privacy is protected from
296,
297,
298.
299,
300,
301.
(1890),

AMITAI ETZIONI. THE LIMITS OF PRIVACY 189 (1999),

u.

u.

THOMAS MclN1YRE COOLEY. A TREATISE ON THE LAw OF TORTS (1879).

[d. at 29,
Samuel D. Warren & Louis D, Brandeis

302. [d. at 206,
303. [d, at 213,
304. u.
305, 381 us, 479 (1965).
306, [d. at 485·86,

The Right to Privacy 4 HARV L REv 193 193

••

,.,.
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governmental intrusion."307 The Court further identified the right to
privacy as emanating from the Third, Fourth, Fifth, and Ninth
Amendments, all of which create personal zones that cannot be invaded
308
or violated by the govemment.
In Eisenstadt v, Baird,309 the Court held that a Massachusetts ban on
distributing contraceptives to unmarried persons violated the Equal
Protection Clause.l'" The Court asserted that "[i]f the right of privacy
.means anything, it is the right of the individual, married or single, to be
free from unwarranted governmental intrusion into matters so
fundamentally affecting a person as the decision whether to bear or beget
a child.,,311
In Roe v. Wade,312 the Court struck down a Texas statute that
criminalized all abortions other than those that were needed to save the
life of the mother.3IJ The Court reaffirmed the existence of the right to
privacy, stating that it is rooted in the Fourteenth Amendment's
guarantee of personal liberty, and concluded that it "is broad enough to
encompass a woman's decision whether or not to terminate her
pregnancy. ,,31.
The concept of privacy was analyzed by the Supreme Court not only
in the area of reproductive rights, but also as it related to criminal law
15
and the Fourth Amendment. In Katz v, United States/
the Court held
that the government' violated the Fourth Amendment when it

u.

307.
a1483.
308. Id. a1484. Specifically, the Court explained that:
Various guarantees create zones of privacy. The right of association contained in the
penumbra of the First Amendment is one, as we have seen. The Third Amendment in its
prohibition against the quartering of soldiers "in any house" in time of peace without the
consent of the owner is another facet of that privacy. The Fourth Amendment explicitly
affirms the "right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures."
The Fifth Amendment in its SelfIncrimination Clause enables the citizen to create a zone of privacy which government
may not force him to surrender to his detriment. The Ninth Amendment provides: "The
enumeration in the Constitution. of certain rights. shall not be construed to deny or
disparage others retained by the people."
Id.
309. 405 U.S. 438 (1972).
310.
aI454·55,
311. Id. at 453.
312. 410 U.S. 113 (1973).
313. Jd. at 164. The Court nevertheless placed certain restrictions on a woman's right to have
an abortion. It ruled that during the first trimester. the abortion decision must be left to the mother
and her doctor. Id. During the second trimester, the slate is permitted to regulate abortions "in ways
that are reasonably related to maternal health:' Id. After viability, the state may regulate or even
prohibit abortion unless it is necessary to preserve the life or health of the mother. Id. at 164-65,
314. Id. at 153.
315. 389 U.S. 347 (1967).

u.
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electronically listened to and recorded the defendant's telephone
conversations
in a public telephone booth without judicial
authorization.i"
The government's activities constituted an unlawful
"search and seizure" because they violated the defendant's privacy, upon
317
which he justifiably relied while placing his calls.
The Court stated
that the Fourth Amendment "protects people, not places" and explained
that what a person "seeks to preserve as private, even in an area
accessible to the public, may be constitutionally protccted.T'"
A parallel development in American law was the recognition of a
common law tort cause of action for invasion of privacy.319 Under the
common law, the right to privacy can be invaded by four different types
of action: unreasonable intrusion upon the seclusion of another,
appropriation of another's name or likeness, unreasonable publicity of
another's private life, and publicity that unreasonably places another in a
false light in public.no
.
In the employment context, many invasion of privacy cases are based
on the theory of public disclosure of private facts.32I The Restatement
(Second) a/Torts describes this type of invasion as follows:
Every individual has some phases of his life and his activities and some facts
about himself that he does not expose to the public eye. . .. Sexuai relations,
for example, are normally entirely private matters, as are family quarrels, many
unpleasant or disgraceful or humiliating illnesses, most intimate personal
letters, most details of a man's life in his home, and some of his past history
that he would rather forget.'"

The tort consists of four elements: "( I) public disclosure (2) of a private
fact (3) which would be offensive and objectionable to a reasonable

316. ld. a1359.
317. ld. at 353.
318. ld.81351-52.
319. Rothstein, supra note 19, at 285.
320. ld: The Restatement (Second) of Tons states the following:
(1) One who invades the right of privacy of another is subject to liability for the resulting
harm to the interests of the other.

(2) The right of privacyis invadedby
(3)
(b)
(c)
(e)

unreaso~~le intrusion upon the seclusion of another, as stated in § 6528; or
approprtanon oft~e,oth~r's name or likeness, as staled in § 652C; or
unre~nable publicity given to the other's private life, as stated in § 652D~ or
publicity that unreasonably places the other in a false light before the public
as stated in § 652E.
'
RESTATEMENT
(SECOND) OF TORTS § 652A (1977).
321. Rothstein, supra note 19, at 285.
322. REsTATEMENT (SECOND) OF TORTS § 6520 cmt. b(1977).
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person and (4) which is not oflegitimate public concern.,,323
Other cases alleging invasion of privacy in the workplace are based
on the theory of intrusion upon seclusion.324 The Restatement (Second)
oj Torts explains that "[0 ]ne who intentionally intrudes, physically or
otherwise, upon the solitude or seclusion of another or his private affairs
or concerns, is subject to liability to the other for invasion of his privacy,
if the intrusion would be highly offensive to a reasonable person."m
This tort consists of three elements: (I) an intentional intrusion; (2) into
matters that are private and entitled to be private; and (3) that would be
326
objectionable or offensive to a reasonable person.
In some cases, state law provides the best source of relief for those
seeking protection of their privacy, especially if they are public
employees. Several states have explicitly recognized the right to privacy
within their constitutions and provide for its protection. Louisiana, for
example, in a typical constitutional provision, establishes that "[e]very
person shall be secure in his person, property, communications, houses,
papers, and effects against unreasonable searches, seizures, or invasions
of privacy.,,327 Other states with similar constitutional texts are
Alaska,328 Arizona,329Florida,330Hawaii,331llIinois,332Montana.i" South
Carolina,334 and Washington.335 The California Constitution includes the

323. Oiaz v, Oakland Tribune, Inc" 188 Cal. Rptr, 762, 767-68 (Cal. Ct. App. 1983)(citations
omitted). The jury found the defendant liable for publicizing the fact that the plaintiff had gender
corrective surgery. [d. at 766. However, the award was overturned based on erroneous jut)'
instructions. [d. at 768:
324. Rothstein. supra note 19, at 286.
325, RESTATEMENT (SECOND) OF TORTS § 652B (1977),
326, Leggett v. First Interstate Bank of Or" N,A., 739 P,2d 1083, 1086 (Or. Ct. App. 1987)
(citation omitted) (upholding punitive damages where the employer obtained confidential
infonnation from a clinical psychologist in an employee assistance program). [d. at 1087.
327. LA. CONST, art. I, § 5,
328. ALASKA CONST. art. I, § 22 ("The right of the people to privacy is recognized and shall
not be infringed.").
329. ARIZ, CONST. art. II. § 8 ("No person shall be disturbed in his private affairs, or his home
invaded. without authority of law.").
330. FLA. CONST. art. I, § 23 ("Every natural person has the right to be let alone and free from
governmental intrusion into the person's private life except as otherwise provided herein:').
331. HAW, CONST. art. I, § 6 etThe right of the people to privacy is recognized and shall not
be infringed without the showing of a compelling state interest.").
332. IL.L. CONST. art. I, § 6 ("The people shall have the right to be secure in their persons,
houses, papers and other possessions against unreasonable searches, seizures, invasions of privacy or
interceptions of communications by eavesdropping devices or other means.").
333. MONT. CONST. art. II, § 10 ("The right of individual privacy is essential to the well-being
of a free society and shall not be infringed without the showing of a compelling state interest."),
334. S.C. CONST. art. I, § 10 ("The right of the people to be secure in their persons, houses,
papers, and effects against unreasonable searches and seizures and unreasonable invasions of privacy
shall not be violated .... "].
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following language: "All people are by nature free and independent and
have inalienable rights. Among these are enjoying and defending life
and liberty, acquiring, possessing, and protecting proferty, and pursuing
and obtaining safety, happiness, and privacy.',ll
The California
Supreme Court has determined that this provision creates a right of
action not only against governmental actors, but also against private
entities.?" No other state has extended its constitutional right of privacy
. ll8
to reach beyon d govemmenta I action.
3.

Privacy and the ADA

The ADA strives to safeguard individual privacy by forbiddinJ preoffer medical inquiries,339restricting postplacement examinations, 0 and
insisting on the confidentiality of all medical information.34I A close
reading of the statute reveals, however, that its protection of privacy is
significantly flawed.
Over a decade ago, the authors of the ADA may not have anticipated
the common commercial use of genetic testing, and thus they failed to
342
restrict the employer's ability to conduct preplacement testing.
The
employer is provided a window of opportunity to seek unlimited medical
information after an applicant has received a job offer but before the
commencement of employment.34l
Modem technology allows
employers to discover their applicants' most intimate and personal
information by utilizing a small blood or tissue sample obtained through
routine procedures. Broad-based preplacement testing that inquires into
applicants' psyches, sexual histories, family histories, and genetic secrets
is offensive to many persons and clearly invades individual privacy.

335. WASH. CONST. art. I, § 7 ("No person shall be disturbed in his private affairs or his home
invaded, without authority of lew.").
'
336. CAL CONST. art. I, § I.

Hill v. Na!'l Collegiate Alhletic Ass'n, 865 P.2d 633, 644 (Cal. 1994).
338. See Larry O. Natt Gantt, II, An Affront 10 Human Dignity: Electronic Mail Monitoring in

337.

the Priv~te Sector Workplace, 8 HARV. J.L. & TECH. l45, 389 (1995) ("[1"]0 date, however, only
Ca~lfomlB .has expressly detennme~ .that its consti~tional right of privacy embodies a cause of
action agam~t nongovernmental entitles such as pnvate employers'). For an analysis of various
causes of action that could be brought for violation of privacy rights, see infra Part V.A.
339. Americans with Disabilities Act § l02(dX2)(A), 42 U.S.C. § 12112(d)(2)(A)
(1994).
340. § 102(d)(4)(A),42
U.S.C. § 12112(d)(4)(A).
341. § 102(d)(3)(B), 42 U.S.C. § 12112(dX3)(B).

342. The Human Genome Project had just been launched in 1990 the year in which the ADA

was passed, and thus its success and consequences could not be anticipated,
343. § l02(dX3),

42 U.S.C. § 121l2(d)(3).
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EXAMINATIONS MAy

ADVERSELY AFFECT THE INTERESTS OF EMPLOYERS AND EXPOSE
THEM TO LITIOA nON BASED ON A VARIETY OF THEORIES

Preplacement testing that is not job-related constitutes an
unnecessary expenditure for employers. Medical testing can be quite
costly. DNA testing, for example, can cost between $50 and $900 per
145
test.Y!4 Drug tests cost from $35 to approximately $75 each.
Employers may seek to conduct extensive testing in order to
determine whether individuals will develop certain diseases in the future
and thus will generate high medical bills and insurance costs, require sick
leave, or request expensive accommodations. Many medical tests used
146
by employers, however, have low predictive value.
Furthermore,
employers who refuse to hire applicants because of potential future
disabilities may be violating the ADA by taking adverse employment
action against individuals who are "regarded as" disabled.l'"
Examinations designed to predict future health problems are also a
poor investment for employers because of the high turnover rate in the
American workforce.i" Bureau of Labor Statistics surveys indicate that
349
the average American will have eleven jobs during his or her lifetime.
Most job changes occur before the age of thirty, but even after thirty
35o
many workers change jobs four or five times.
According to one
source, turnover in the hotel industry can top one-hundred percent
annually; turnover in the brokerage industry averages twelve percent; the
information technology industry has a turnover rate of twenty-five to
thirty percent; and the financial services industry experiences a turnover

344. ASSESSING GENETICRISKS, supra note 105, at 235.

345. See Corinne A. Carey, Comment, Crafting a Challenge to the Practice of Drug Testing
Welfare Recipients: Federal Welfare Reform and State Response as the Most Recent Chapter in the
War an Drugs, 46 BUFF. L. REv. 281, 283 n.Ll (1998) (citing LEGAL ACTION CENTER REpORT,
MAKING

WELFARE

REFORM

WORK.: TOOLS FOR CONFRONTING

ALCOHOL

AND DRUG

PROBLEMS

AMONG WELFARE RECIPIENTS 45 (1997)).
346. For example, testing for the BReAI gene will determine at most that a woman has a S6%
lifetime risk of breast cancer. Similarly. nerve conduction tests have been criticized for providing
inaccurate results. The Council on Ethical and Judicial Affairs, supra note 109, at '6; Homan et al.,
supra note 226, at 123.
347. See Definition of the Term "Disability", supra note 123 (asserting that employers that
discriminate against individuals based upon their genetic predispositions are "regarding" the
applicants as having a disability, and their acts of discrimination constitute violations of the ADA).
348. See MARTIN NEIl.. BAlLY ET AL., GROWTH WITH EQllITY: ECONOMIC POLICYMAKlNG FOR
THE NEXT CENTURY 119 (1993) (noting that the rate of employee turnover is high in the United
States compared with other countries such as Germany and Japan).
349. Id. at 118.
350. Id.
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rate that is higher than forty percent. J5I Therefore, employers who
conduct predictive medical testing are likely to waste money examining a
large number of individuals who will no longer work for them by the
time they develop the illness in question.
Potential litigation associated with medical testing also creates
significant concerns for employers. Although the ADA places no
. . 352
I
restrictions on the scope of prep Iacement exammatrons,
emp oyers
may nonetheless face costly litigation if they conduct testing that is not
job-related and seeks intimate information about individuals. Examinees
may sue employers for violations of their privacy rights under the federal
Constitution, the common law, and state constitutional provisions. In
certain circumstances, examinees may also sue employers for violation
353
of their rights under Title VII of the Civil Rights Act of 1964
and
under the ADA.
A.

Challenges Based on Privacy Rights

I.

Federal Constitutional Privacy Protection

Most constitutional challenges to medical examinations that are
354
conducted by emp Ioyers are brought un der the Fourth Amendment.
The Fourth Amendment provides that "[t]he right of the people to be
secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated .... ,,355The Amendment has
been construed to prohibit unjustified violations of privacy by
governmental entities and their agents,356even when the government is
acting as an employer.357 The Fourth Amendment, however, does not
protect individuals against unreasonable searches and seizures by private
351. 10 N.H. EMP. L. LETTER (Sulloway & Hollis, P.L.L.C,), Dec. 1997, at 7.
352. Americans with Disabilities Act § 102(d)(3),42 U,S,C. § 121l2(d)(3)(1994).
353. §§ 701-718, 42 U,S.C. §§ 20ooe-2000<-17 (1994).
354. Sire, e.g.; Skinner v, Ry. Labor Executives' Ass'n, 489 U.S. 602, 618 (1989) (holding that
the Fourth Amendment applies to "drug and alcohol testing prescribed by ... [Federal Railroad
Administration] regulations"); Nat'! Treasury Employees Union v, Von Raab, 489 U.S. 656. 665
(1989) (following the Railway Labor Executives holding that a gevernmental t'drug-testing program
must meet the reasonableness requirement of the Founh Amendment"); Notman-Blcodsaw
v.
Lawrence Berkeley Lab., 135 F.3d 1260, 1269 (9th Cir. 1998) (stating tbat medical exa minalions
conducted by the government are usually analyzed under the Fourth Amendment); Glover v. E. Neb.
Cmty. Office of Retardation, 867 F.2d 461, 463 (8th Cir. 1989) (holding that "[m]andatory blood
testing [for AIDS) is a search and seizure that must comply with the standards of reasonableness
imposed by the [Fjourth [A]mendment") (citation emitted).
355. U.S. CONST. amend. IV.
356. Skinner, 489 U.S. at 613-14.
357. Von R•• b, 489 U.S. at 665.

200 I]

PREPLACEMENT EXAMINATIONS AND JOB-RELATEDNESS

567

parties.358 Therefore, only public employers can be sued for violations of
the Fourth Amendment.
The Supreme Court has held that the collection and analysis of blood
and urine samples constitute searches under the Fourth Amendment.l"
The Ninth Circuit has stated that any medical examination required by a
governmental employer implicates Fourth Amendment rights because it
invades reasonable expectations of privacy.i'" In most criminal cases, a
search or seizure is not reasonable and violates the Fourth Amendment
"unless it is accomplished pursuant to a judicial warrant issued based
upon probable cause.,,361 However, if the government has "special
needs" that extend beyond normal law enforcement, it may be excused
from the requirements of having probable cause and obtaining a
warrant.362 The government has been found to have "special needs" with
respect to regulating the behavior of railroad employees to ensure public
safety, regulating certain industries, supervising probationers, and
operating government offices, schools, and prisons.f"
In order to
determine whether a public employer's
medical examination,
administered without probable cause or a warrant, constitutes an
unreasonable search that violates the Fourth Amendment, the court must
balance its intrusiveness upon individual privacy interests against its
364
promotion of the government's legitimate needs.
In the seminal case of Skinner v. Railway Labor Executives' Ass 'n,365
a number of railway labor organizations filed suit to enjoin regulations
promulgated by the Federal Railroad Administration that authorized
railroads to conduct blood and urine tests of employees following major
train accidents or violations of safety rules.366 The Court determined that
367
the Fourth Amendment applied to the drug and alcohol testing at issue.
However, it held that the testing was reasonable because the
government's compelling interest in passenger safety outweighed the

358. Skinner, 489 U.S. a1614.
359. [d. at 616,618; Schmerber v. California, 384 U.S. 757, 767-68 (1966).
360. Yin v. California, 95 F.3d 864, 870 (9th Cir. 1996). The court nonetheless found that the
employer's request that the plaintiff undergo an independent medical examination did not violate her
Fourth Amendment right to privacy because: it served the substantial governmental interest of
enhancing productivity and morale in her office, both of which had declined as a result of her
unscheduled absences. ld. at 873.
361. Skinner, 489 U.S. It 619.
362. ld.
363. Id.11619-20.
364. ld. "'619.
365. 489 U.S. 602 (1989) ..
366. ld. "'612.
367. [d. at 616.
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368
emp Ioyees pnvacy concerns.
By contrast, in Glover v. Eastern Nebraska Community Office of
Retardationi'" the plaintiffs were successful in opposing a policy that
required them to submit to mandatory testing for hepatitis B and the
AIDS virus.37o Employees of a multicounty health services agency
brought suit against their governmental employer for violating their
constitutional privacy rights by requiring them to undergo the testing.?"
The Eighth Circuit affirmed the district court's ruling and held that the
testing program violated the employees' Fourth Amendment rights
against unreasonable searches and seizures.I" The court rejected the
agency's argument that the testing was necessitated by the risk that
violent or aggressive clients might injure an infected employee and be
exposed to AIDS. or hepatitis B through contact with the employee's
blood.373
.
In Krocka v. Bransfield,374the plaintiff asserted a Fourth Amendment
claim based on a blood test that his employer conducted in order to
determine his blood level of Prozac, a drug legally prescribed to treat
depression.l"
The court found for the plaintiff because the baseline
measurement would not provide any data that would serve a legitimate
need ofthe employer.l"
Genetic testing has also been subject to constitutional challenge. In
Mayfield v. Dalton,377 two U.S. Marines sought to certify a class
opposing a requirement that soldiers provide DNA samples to the armed
forces for future analysis.l" The district court denied class certification
and granted the government's motion for summary judgment.i" It held
that the DNA sampling did not violate the Fourth Amendment because
DNA storage served the legitimate governmental purpose of facilitating
identification of the bodies of soldiers killed in combat. 380 The Ninth
368. ki. at 634; see a/sa Nat') Treasury Employees Union v. Von Raab, 489 U.S. 656, 679
(1989) . (holdi~g ~at su~pic~onle~~rug t~sting of Customs Service employees applying for
promotion to Jobs involving interdiction of Illegal drugs Of the handling of firearms or classified
materials was reasonable under the Fourth Amendment).
369. 867 F.2d 461 (8th Cir. 1989).
370. Id. at 462, 464.
371. Id. at 462.
372.
at 464.
373. !d. at 463-64.
374. 969 F. Supp. 1073 (N.D. III. 1997).
375.Id. all090.
376. Id. at 1094.
377. 109 FJd 1423 (9th Cir. 1997).
378. Id. at 1424.
379. Id. at 1424·25.
380. Id. at 1425.
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Circuit declined to address the constitutional issue, holding instead that
the claim became moot when the plaintiffs were discharged from the
military.38\
Nonmilitary public employers, however, do not have a similar
compelling interest in administering genetic tests to employees.
In
Norman-Bloodsaw v. Lawrence Berkeley Laboratory,382 the plaintiffs
sued their employer because it tested some employees for syphilis, pregnancy, and the sickle cell trait, allegedly without their knowledge.i'" The
appellate court reversed the district court's dismissal of the plaintiffs'
claims, which included violations of their federal constitutional right to
privacy.l84 The court noted that the data revealed by the tests at issue
was more sensitive than most medical information.i" It also stated "that
the Constitution prohibits unregulated, unrestrained employer inquiries
into personal sexual matters that have no bearing on job performance. ,,386 According to the court, individuals who consent to general
medical examinations do not abolish their privacy rights to keep intimate
medical information to themselves, arid those who are subjected to unauthorized testing clearly suffer a violation of their constitutional
rights.387 Noting that the defendant failed to identify any legitimate governmental interest in performing the tests in question, other than stating
that they were fsart of routine medical practice, the court reinstated the
privacy claims. 88
As employers become increasingly interested in genetic testing and
in learning intimate personal information about their job applicants, they
are likely to face a growing number of challenges. Public employers
who seek information that is not job-related and justified by business
necessity will be vulnerable to Fourth Amendment challenges and will
have difficulty proving that their interests outweigh individual
constitutional privacy rights.

u.
u.

381.
382. 135 F.3d 1260 (9th Cir. 1998).
383.
at 1264~5.
384. /d. at 1264, 1275.
385. u. at 1269.
386. Id. (quoting Schowengerdt v. Gen. Dynamics Corp., 823 F.2d 1328, 1336 (9th Cir.
1987)).
'
387. Id. at 1270.
388. /d. at 1210 n.l S. The case ultimately settled. The defendant agreed to pay each plaintiff
$4.050, to have a monitor, and to implement restrictive consent rules regarding the use of genetic
data. Fleischer, supra note I, at A 1.
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Common Law Tort Actions

Applicants have not yet challenged employers under common law
tort theories based solely on the fact that the employer required them to
undergo intrusive preplacement testing. This may be because applicants
opposing medical examinations on grounds of common law invasion of
privacy would face several hurdles, but the obstacles are not
insurmountable.
To establish a cause of action for public disclosure of private facts,
the plaintiff must prove that the employer disclosed private information
to third parties.389 Thus, no invasion of privacy would occur under this
theory if the employer conducted the testing and maintained confidentiality with respect to test results. However, an employer that fails to treat
the a~~licant's medical records as confidential, as required by the
ADA,
may be sued successfully for committing the tort of public disclosure of private facts. In Levias 11. United Airlines,391 for example, a
flight attendant claimed that the defendants invaded her privacy by
wrongfully disclosing confidential information obtained from her gynecologist to her male flight supervisor, her appearance supervisor, and her
husband.392 The appellate court affirmed the district court's judpnent
upholding the jury's award of $14,000 in compensatory damages."
The tort theory of intrusion upon seclusion provides an alternative
avenue of relief for aggrieved job candidates, but it too is useful only in
limited situations. First, an applicant who refuses to answer a medical
inquiry or undergo medical testing cannot assert a cause of action for
invasion of privacy because she prevented the employer from gaining
access to the private informanon.l"
No common law action can be
brought for attempted invasion of privacy.l"
Second, the doctrine of consent may defeat the claims of some
plaintiffs.i'" Applicants could have difficulty arguing that preplacement
examinations invaded their privacy if they have freely provided consent
to the testing. Nevertheless, several court opinions include language that
creates a basis for successful litigation by future job applicants.
389. Diaz v. Oakland Tribune, Inc., 188 Cal. Rptr. 762.767-68 (Cal. Ct. App. 1983).
390. Americans with Disabilities Act § 102(d)(3)(B),42 U.S.C. § 121 12(dX3XB) (1994).
391. 5Q()N.E.2d 370 (Ohio Ct. App. 1985).
392. [d. at 373·74, 376.
393. [d. at 371, 376-77.
394. Luedtke v, Nabors Alaska Drilling, Inc., 768 P.2d 1123, 1138 (Alaska 1989); Cort v,
Bristol-Myers Co., 431 N.E.2d 908, 910 (Mass. 1982.
395. Rothstein, supra note 19. at 286.
396. !d.
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In finding against plaintiffs who refused to respond to an employer's
medical inquiries, one court noted that the case was not one in which an
employee "answered unreasonably intrusive personal questions under the
threat of being discharged if he did not answer those questions.'?" This
statement implies that an applicant whose job offer would be withdrawn
if she refused to undergo medical testing, and who thus consents
essentially under duress, might be able to establish employer liability for
violation of her common law privacy right.
In ruling that an employer's drug testing program did not give rise to
a cause of action for invasion of privacy, a second court acknowledged
398
that testing could constitute a tort if unwarranted.
In the case at issue,
the employer, an operator of drilling rigs on Alaska's North Slope, was
"entitled" to conduct the testing because of safety concerns.i" The testing was thus deemed to be job_related.4OO In Leggett v. First Interstate
Bank of Oregon,401another court made an even more explicit statement:
"We agree that an employer does have a legitimate interest in determining an employe[e)'s condition to the extent that it relates to employment.
That interest must be balanced against the nature and extent of the
intrusion in deciding ifan invasion of privacy has occurred.'.402
The decisions suggest that if an employer were to seek information
that was not job-related through medical testing, the employer's conduct
could be held to constitute an invasion of the applicant's privacy rights.
Genetic, psychological, or other testing that reveals nothing about an
applicant's ability to perform the job at the time of hiring may be deemed
to constitute an invasion of privacy that is not justified by any lawful
employer interest.
3.

State Constitutional Protection of Privacy

Many states have explicitly recognized a right to privacy in their
constitutions.t"
Employees who believe that state action has violated
their right to privacy may sue their public employers under the applicable
constitutional provision. As discussed above, California has extended its
397. Con, 431 N.E.2d at 910.
398. Luedtke, 768 P.2d at 1138.
399. [d. at 1136.
400. /d.

401. 739 P.2d 1083 (Or. Ct. App. 1987).
402. /d. at 1086. The case involved an employer who questioned an employee's clinical psychologist about her mental condition without her consent. Jd. at 1085. The court ruled that the
plaintiff's claim of invasion of privacy was actionable. Id. at 1086.
403. See supra Part lV.B.2.
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constitutional privacy protection so that it applies to purely private
conduct.404 California residents thus may sue nongovernmental, private
parties for violations of their constitutional right to privacy, and several
have done so successfully in the employment context.
In Soroka v. Dayton Hudson COrp.,405 a California court held that the
plaintiffs were entitled to a preliminary injunction restraining Target
stores from administering a psychological test that involved questions
406
regarding job applicants' sexual orientation and religious beliefs.
The
plaintiffs were applicants for the position of store security officer, who
were to be unarmed but would carry handcuffs so that they could
apprehend and arrest suspected shoplifters.f"
target intended its
"Psychscreen" to identify applicants who were emotionally unstable,
who would fail to follow directions and store procedures, and who might
place customers or employees in danger.408 The "Psychscreen" was "a
combination of tbe Minnesota Multiphasic Personality Inventory and the
California Psychological Inventory," both of which had been commonly
used by other employers to identify applicants who were emotionally
unfit to work in public safety jobs "as police officers, correctional
officers, pilots, air traffic controllers, and nuclear power plant
operators. ,,409
The court of appeals noted that Target failed to show that an
individual's religious beliefs and sexual orientation influenced her
emotional stability or competence as a security officer and, thus, the
psychological screening was not job-related."? It granted the plaintiffs'
motion for a preliminary injunction, finding that Target's preplacement
psychological screening violated California's constitutional right to
privacy."! The psychological testing in Soroka was invalidated because
of its intrusive nature and the defendant's failure to prove that it was
justified by business necessity."?
404. See Hill v. Nat'l Collegiate Athletic Ass'n, 865 P.2d 633, 643 (Cal, 1994) (observing
:'[tlhat c~mmon e~perience .~es
it only ~ evident that personal privacy is threatened by the
information-gathering capabilities and acttvrties not just of government but of private business as
well").
'
405. I CaL Rptr. 2d 77 (Cal. Ct. App. 1991),
406. fd. at 89.
407. ld, at 79.
408. ld.
409. fd.
410, Id. at 86. The California Supreme Court granted review of the case but the review was
dismissed after the parties settled out of court, reportedly for two million dollars. 822 P .zd 1327
(CaL 1992); 862 P.2d 148 (CaL 1993); Employers Beginning 10 Abandon Psychological Tests.
Speaker Says, 1993 Dally Lab, Rep. (BNA) No. 151, at dIS (Aug. 9, 1993),
411. Soroka, 1 Cal. Rptr. 2d at 89.
412. ld. at 86. The case was ultimately settled. Finkin.supra note 190, at 234.
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The case of Norman-Bloodsaw v. Lawrence Berkeley Laboratory.l"
discussed above, included claims that the defendants violated the
plaintiffs' privacy rights under both the federal and California
constitutions when they tested the plaintiffs' blood and urine for syphilis,
sickle cell trait, and pregnancy.l" Noting that the court must apply a
balancing test weighing the interests of the employer against the
intrusion on privacy suffered by the employee, the Ninth Circuit stated
that a factual dispute existed as to whether the employer had any
legitimate interest in obtaining the information. 415 The appellate court
ruled that the district court had erred in dismissing the plaintiffs' state
416
privacy allegations and allowed the claims to proceed to trial.
Applicants who are subjected to preplacement testing that is not jobrelated may find recourse in privacy guarantees offered by state law,
though in most instances this protection is limited to public employees.
The California Constitution, however, establishes far-reaching privacy
protections that can provide an effective avenue for relief for any
aggrieved job candidate.
4.

Applicants v. Employees

It is arguable that applicants for employment should enjoy lesser
privacy rights than existing employees.l"
Job candidates choose to
disclose information to prospective employers when they initiate the
application process.t"
If an applicant does not wish to undergo a
required test, he or she can theoretically decline the offer and turn
4I
elsewhere for employment, with little if anything to 10se. ' By contrast,
413. 135 F.3d 1260 (9th Cir. 1998).
414. [d. at 1265.
415. [d. at 1271. The elements ora cause of action for invasion of privecy under Article J.
section 1 of the California Constitution are: .'(1) a legally protected privacy interest; (2) a reasonable
expectation of privacy under the circumstances; and (3) conduct by the defendant that amounts to a
'serious invasion' of the protected privacy interest." Id. (citations omitted). The appellate court held
that under California law, the information revealed by the tests at issue gave rise to a legally
cognizable privacy interest. 135 F.3d at 127l.
416. 135 F.3d at 1271; see also Luck v, S. Pee. Transp. Co" 267 Cal. Rptr. 618, 625, 634 (Cal.
Ct. App. 1990), (sustaining jury's award of economic damages for a railroad employee who was
discharged for refusal to undergo urinalysis drug screening and finding that employer's requirement
of random drug testing was a constitutionally impermissible intrusion upon the plaintiff's privacy
right).
417. See Wilkinson v. Times Mirror Corp., 264 Cal. Rptr. 194,205-06 (Cal. Ct. App. 1989)
(holding that a private employer did not violate job applicants' privacy rights when it required them
to consent to drug testing).
418. [d. at 204.
419. Id. If the job market is tight or the community is suffering economic hardship, however,
an individual might experience great difficulty in finding alternative job opportunities.
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for veteran employees, termination for refusal to take a mandated test can
have significant psychological, financial, and social consequences. In
addition, while the employer can judge existing employees by observing
their performance over time, its most effective mechanism for
ascertaining the qualifications of individuals with whom it is completely
unfamiliar is preplacement testing.'20
The distinction between applicants and employees, however, is not
supported by jurisprudence regarding the federal constitutional right to
privacy. The Supreme Court has held that in order to determine whether
a public employer's conduct constitutes an unreasonable search that
violates the Fourth Amendment, the court must balance its intrusiveness
upon individual privacy interests against its promotion of the
government's interest,421 The legal standard does not consider the
individual's interest in the job, but rather focuses only on the degree to
which the practice in question invades individual privacy.422 Drug
testing programs have generated significant controversy in the courts, but
several judges have invalidated policies that required all applicants to
undergo drug testing on the ground that these mandates violated the
applicants' privacy rights.423 A literal reading of the Fourth Amendment
420. Loder v, City of Glendale, 927 P.2d 1200, 1223 (Cal. 1997).
421. Skinner v. Ry. Labor Executives' Ass'n, 489 U.S. 602, 619 (1989).
422. Jonathan V. Holtzman, Applicant Testing for Drug Use: A Policy and Legal Inquiry, 33
WM, & MARY L. REv, 47, 67·74 (1991) (discussing Supreme Court cases involving applicant and
employee drug testing and privacy interests under the Fourth Amendment). The Supreme Court has
held that some public employees have a property right in their jobs and cannot be deprived of
continued employment by the state without due process. Cleveland Bd. of Educ. v. Lcudermill, 470
U.S. 532,538 (1985). Whether an individual has a property right in her job depends on the language
of the state statute that addresses public employment, or on rules or understandings that secure
certain benefits or support claims of entitlement to particular benefits. ld.; Bd. of Regents of State
Colis. v. Roth, 408 U.S. 564, 577 (1972); Perry v, Sindennann, 408 U.S. 593, 599-601 ~1972). In
Loudermill, the Supreme Coun found that the relevant Ohio statute created a property interest for
civil service employees. 470 U.S. at 538·39, They were entitled to retain their positions "during
good behavior and efficient service" and could nol be tenninated "except ... for .. , misfeasance.
malfeasance, or nonfeasance in office." [d. (quoting OHIO REv, CODE ANN, §§ 124.11, 124.34
(Anderson 1984)). In Sindermann, the Court held that a professor at a state junior college whose
contract was not renewed would be entitled to procedural due process if his claim of entitlement to
due process was supported by the policies and practices of the college. 408 U.S. at 602. With
respect to property rights, therefore. a distinction can be made between public employees. who may
enjoy due process protection, and applicants, who are not yet employed and therefore have no
property rights associated with the job in question. Constitutional jurisprudence, however, does not
draw the same distinction with respect to privacy rights,
423. See Ga. Ass'n of Educators v, Harris, 749 F. Supp. 1110, 1114 (N.D. Ga. 1990) (holding
that "defendants have failed to specifically identify any governmental interest that is sufficiently
compelling to justify testing aU job applicants") (emphasis omitted); Am. Postal Workers Union v.
Frank, 725 F. Supp. 87, 90 (D. Mass. 1989), vacated 0. other grounds, 968 F.2d 1373 (1st Cir.
1992) (observing that "a review of the law, albeit scanty, on the distinction between prospective
employees and current employees does not convince me that job applicants should be accorded
lesser Fourth Amendment protections"); see also Chandler v. Miller, 520 U.S. 305, 323 (1997)
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test does not support the conclusion that applicants deserve less privacy
protection than do incumbent employees.
A similar balancing test applies to cases alleging violation of privacy
rights under the California Constitution. The court must weigh the
interests of the employer against the intrusion on privacy suffered by the
examinee.f" not against the individual's interest in the job at issue. In
enjoining an employer from requiring all applicants to undergo
psychological testing, the Soroka court rejected the distinction between
applicants and employees.f" The court held that California voters did
not intend to grant diminished privacy protection to job candidates.V" A
review of California precedent also convinced the court that it should not
differentiate between the privacy rights of applicants and those of
employees.f"
The employer's need to ascertain that its applicants are qualified to
perform their essential job duties can be addressed through the
administration of preplacement testing that is job-related and consistent
with business necessity. These examinations serve a legitimate need of
the employer because it cannot obtain first-hand information about the
applicants' potential job performance in other ways, such as through
observation of their work habits over time. However, with respect to
medical examinations that are not job-related, applicants should not be
deemed to have lesser privacy rights than incumbents, and employers
should not be allowed access to the candidates' genetic, psychological, or
sexual secrets. Because the employer has no lawful interest in obtaining
such data, and the testing seeks to unearth highly sensitive and personal
information, the applicant's privacy rights should always prevail.

(holding that Georgia's mandatory drug testing program for all candidates for state office constituted
a suspicionless search that violated the Fourth Amendment). But see Transp. Inst. v. United States
Coast Guard, 727 F. Supp. 648, 654·55 (D.D.C. 1989)(upholding the testing of applicants based on
the theory that applicants' privacy rights are "significantly diminished'}.
424. Nonnan-Bloodsaw v, Lawrence Berkeley Lab., 135 F.3d 1260, 127\ (9th Cir. 1998).
425. Soroka v. Dayton Hudson Corp., I Cal. Rptr. 2d 77, 82-85 (Cal. Ct. App. 1991).
426. [d. at 83.
427. Id. In the more controversial cases that have challenged drug testing programs, the
results have been less favorable to applicants. See Wilkinson v. Times Mirror Corp., 264 Cal. Rptr.
194, 205.()6 (Cal. Ct. App. 1989) (holding that the employer's drug testing program did not violate
prospective employees' state constitutional privacy rights because, as applicants, they had
diminished privacy expectations); see also Loder v. City of Glendale, 927 P.2d 1200, 1223 (Cal.
1997) (finding that the city's suspicion less drug testing policy was unconstitutional as it applied to
incumbents, but constitutional with respect to applicants, because the employer could not observe
the work habits of those it had not yet hired, and because the testing was done as part of a
comprehensive preplacement examination required of all applicants).
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B. Challenges Based on Title VII
Title VII of the Civil Rights Act of 1964 prohibits employers from
discriminating against applicants or employees because of their race,
color, religion, sex, or national origin.428
Discrimination includes
classifying applicants in a way that adversely affects their employment
429
status because of their membership in a protected class.
Title VII
would thus prohibit employers from subjecting people of different races,
religions, or genders to different preplacement examinations.V"
An employer who administers pregnancy tests to women and sickle
cell anemia tests only to African-Americans could be challenged under
Title VII. One court, for example, held that a female applicant
established a prima facie case of gender discrimination when she showed
that an employer required women applicants, and not men, to answer
questions on a medical form about their urogenital health."! Likewise,
the Ninth Circuit held that Title VII prohibited employers from requiring
women to undergo pregnancy testing, African-Americans to be tested for
sickle cell trait, and both African-American and Latino employees to be
repeatedly screened for syphilis.432
Title VII also proscribes practices that are facially neutral but have a

428. § 703(0),42 U.S.C. § 2oooe-2(0) (1994). The provision reads;
(a) It shall be an unlawful employment practice for an employer(1) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation, terms, conditions,
or privileges of employment, because of such individual's race, color, religion, sex, or
national origin; or
(2) to limit, segregate, or classify his employees or applicants for employment in
any way which would deprive or tend to deprive any individual of employment
opportunities or otherwise adversely affect his status as an employee, because of such
individual's race, color, religion, sex, or national origin.
§ 703(0)(1)-(2),42 U.S.C. § 2000 e-2(0)(1)-(2).
429. § 703(0)(2),42 U.S.C. § 20000-2(0)(2).
430. This type of disparate treatment also is arguably prohibited by the ADA. The ADA
provides that if an employer conducts preemployment examinations, it must ensure that "all entering
employees are SUbjected to such an examination regardless of disability."
Americans with
Disabilities Ael § 102(d)(3)(A), § 12112(d)(3)(A). This provision could be interpreted to mandate
that all applicants must always undergo identical testing. It could also be read, however, to prohibit
differentiation based on disability but not to reach other types of distinctions, such 8S those based on
race or gender. The provision could be limited to requiring that the employer not subject certain
applicants to special tests because of their disabilities, but might allow the employer to administer
separate tests to different candidates if the distinction is based on factors other than disability, such
as race or pregnancy. The ADA's medical testing provision, therefore, may not address other types
of discrimination in testing, leaving these exclusively to the realm of Title VII.
431. Wroblewski v. Lexington Gardens, Inc., 448 A.2d 80 I, 806-07 (Conn. 1982).
432. Norman-Bloodsaw v. Lawrence Berkeley Lab., 135 F.3d 1260, 1265 n.5, 1272 (9th Cir.
1998).
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433
disparate impact on members of a Rarticular protected class or classes.
In Griggs v. Duke Power CO.,4 4 the Supreme Court explained the
restriction as follows: "The Act proscribes not only overt discrimination
but also practices that are fair in form, but discriminatory in operation.
The touchstone is business necessity. If an employment practice which
operates to exclude Negroes cannot be shown to be related to job
performance, the practice is prohibited.'>'!3'
Therefore, if an employer administers genetic testing to all of its
applicants but seeks to identify individuals with genetic susceptibilities
that are particularly characteristic of a specific group, the testing program
might violate Title VII because of its disparate impact. For example, an
employer might screen all of its candidates for BRCA I or BRCA2 breast
cancer gene mutations, a genetic characteristic disproportionately represented in Ashkenazi Jewish women.436 If the employer withdraws employment offers from all those found to have the mutation, or later disriminates against them in terms of salary or job advancement, the Jewish
women could assert that the genetic testing had an unlawful disparate
impact upon them, unless it is somehow shown to be job-related.t"
C. Potential Litigation Under the ADA

I.

Post-Offer Medical Inquiries that Are Not Job-Related

Employers who conduct preplacement testing that is not job-related
could also face litigation based on the ADA. The statute forbids
employers to utilize examinations or "selection criteria that screen out or
tend to screen out an individual with a disability or a class of individuals

433. See Griggs v. Duke Power Co., 401 U.S. 424, 432-36 (1971) (holding that facially neutral
educational and testing requirements that were not reasonable measures of job performance and had
a disparate impact on the hiring of African-Americans violated Title VII).
434. ld.
435. u. at 431.
436. See Jonathan M. Samet & Linda A. Bailey, Environmental Population SCreening. iii
GENET(C

SECRETS: PROTECTING PRIVACY

AND CONFIDENTIALITY

IN THE GENETIC

ERA 209 (Mark

A. Rothstein ed.. 1997) (explaining that approximately 1% of women of Ashkenazi Jewish descent
have the BReA I mutation. which accounts for 16% of breast cancer and 39% of ovarian cancer
diagnosed before age fifty in this population).
4.37. In the early 19705, employers discriminated against African-Americans
who were
carriers of the genetic trait for sickle cell anemia. even though those who are merely carriers of the
genetic mutation will never develop the disease and win have no symptoms that could affect their
job performance. LoRI B. ANDREWS, MEDICAL GENETICS: A LEGAL FRONTIER 18 (1987). The only
significance of carrier status is that the affected individual has a 25% chance of having a child with
sickle cell anemia if he or she reproduces with another carrier. ASSESSING GENETIC RISKS, supra
note 105, at 71.
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with disabilities," unless the testing is job-related and consistent with
business necessity.t"
Consequently, an individual with a disability
whose job offer is withdrawn after a preplacement examination can
challenge the testing as being insufficiently job-related.i" The applicant
can argue that the test was unlawful because it was not related to job
qualifications and it resulted in the withdrawal of the offer based on his
disability.440
For example, if an employer administers HIV tests to applicants for
administrative positions and subsequently rejects all those who are HIV441
positive, it is likely to be sued for violating the ADA.
In essence, the
ADA requires job-validation for any medical examination or selection
criterion that screens out or tends to screen out individuals with
disabilities. If an employer administers only examinations that are jobrelated, it will avoid such challenges by applicants with disabilities.
2.

Can Individuals Who Have No Disability Sue Employers for ADA
Violations?

An applicant may also be able to assert an ADA claim if the
employer conducts any testing or makes medical inquiries before

438. Americans with Disabilities Act § 102(b)(6), 42 U.S.c. § 12ll2(b)(6) (1994); 29 C.F.R.
app. §,1630.10 (2000). A test that is not job-related might be deemed unlawful even ifit does not in
actuality s.cr:een out any individual with a disability. but theoretically could preclude such persons
from ~b~mmg ~~ployment. For example. employers who are hiring candidates for data entry or
receptlon~st pennons should not administer mobility and agility tests that will screen out people in
wheelchair'. §102(b)(6),42 U.S.C. § 121l2(b)(6). The statute suggests that even ifno one in a
w~eelchalr applies for the Job, the test. which indicates nothing about an individual's ability to work
with ~ computer or answer phones, will be considered unlawful because of its discriminatory
potential. § I02(b)(61, 42 U.S.C. § 121l2(b)(6).
439, l?div_i~ualswho do not have a medical condition that is sufficiently severe to rise to the
level of a disability, do not have a record of a disability, or are not regarded as disabled by the
~~plo~~r
~uld not sue under this provision because of the ADA's limited definition of the term
disability,
§ 3(21, 42 U.S.C. § 12102(2) (defining "disability''). In addition, the Supreme Court
recently held that m?lVIduals may not sue stale employers for money damages under the ADA
because of the ,states Eleventh Amendment immunity. Bd. of TIS. of the Univ. of Ala. v. Garrett.
121 S. Ct. 955, 968 (2001); supra note 23. However, state employers may be sued for ADA
V 'Ogiations by the United States government or by individuals seeking injunctive relief. 121 S. Ct. at
9 n.9.
6
440. See § 102(b)(6l, 42 U.S.C. ~ 12112(b)(6) (requiring that employment tests that screen out
or tend to screen out individuals With
... In ques tion"]
. . disabilities be "[ob -re 1ated'lor Ute position
ton ,.
.
~J. Recall, however, that It IS not clear that all individuals with HIV are considered to have a
disability under the ADA. See.generally Bragdon v. Abbott, 524 U.S. 624 (1998) (holding that Ute
plaintiff an HIV -posmve individual, had a disability under the ADA because of her particular
circumstances).
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extending a job offer to the candidate.442 Significant debate exists in the
case law as to whether individuals who 'do not have a "disability" as
defined by the ADA 443have standing to sue under the statute. The courts
have issued inconsistent decisions regarding the question of whether job
candidates who are not included within the ADA's definition of an
individual with a disability can assert ADA claims against an employer
based solely on the employer's making an unlawful pre-offer medical
inquiry.
In Griffin v. Steeltek, Inc., 444the plaintiff alleged that he was not
hired because of his responses to a question that was unlawfully included
on Steeltek's employment application.t" The plaintiff had divulged that
in the past he had suffered a third-degree burn to his hand and foot, had
surgery on his elbow, and had sprained his shoulder, but he did not claim
that these injuries rendered him disabled or that the defendant perceived
him as disabled.?" The court noted that § 12112(d)(2) of the ADA
prohibits employers from making pre-offer inquiries of any 'job
applicant" and does not utilize the narrower terminology of "qualified
individual with a disability.''''47 According to the Tenth Circuit, the
terminology suggests that the provision not only precludes employers
from subjecting all applicants to pre-offer medical inquiries, but also
confers upon all applicants a right to sue for a statutory violation.t" The
court determined that the ADA's goal of eradicating disability
discrimination "is best served by allowing all job applicants who are
subjected to illegal medical questioning and who are in fact injured
thereby to bring a cause of action against offending employers, rather
than to limit that right to a narrower subset of applicants who are in fact
disabled.''''49 The court of appeals thus remanded the case and allowed
4so
the plaintiff to proceed with his claim.
Relying upon the Griffin
reasoning, a district court subsequently denied summary judgment to an
employer who had subjected a nondisabled applicant to an unlawful preoffer inquiry, and later dismissed him for lying in response to the

442. See § 102(d)(2), 42 U.S.C. § 12112(d)(2) (prohibiting preemployment medical examinations and inquiries to determine whether an individual has a disability or to gauge the severity of a
disability).
443. See § 3(2),42 U.S,C. § 12102(2) (defining "disability"),
444. 160 FJd 591 (10th Cir. 1998), cen. denied, 526 U.S. 1065 (1999).
445. [d. at 592.
446.
447. [d. at 594.
448. [d.
449. [d. (emphasis omitted).
450. Id. at 595.
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question."!
By contrast, in Adler v. 1& M Rail Link,452 the court determined that
the ADA does not provide a cause of action to rejected applicants who
were subjected to pre-offer medical inquiries, but did not have a
disability within the statutory meaning.453 The court noted that the ADA
proscribes discrimination against qualified individuals with disabilities,
not against the general population.f'" Moreover, the court stated that the
ADA's legislative history reveals no intent to allow all job applicants to
455
assert a cause of action for unlawful preemployment medical inquiries.
The Fifth Circuit addressed a similar issue when pre-offer medical
inquiries were challenged by an unsuccessful applicant who was rejected
because he provided incomplete or incorrect answers to the unlawful
questions.i" The court below held that the employer declined to hire the
candidate because of his false answers, not because he had a disability or
because the employer regarded him as having a disability.417 Since the
plaintiff was not rejected because of a disability, the court concluded that
the plaintiff had failed to identify a compensable injury arising out of the
technical violation of the statutory provision, and that without such harm,
the applicant could not sue for damages.4l8 The fact that the plaintiff's
rejection stemmed from the unlawful inquiries was considered
4s9
insufficient to support his lawsuit.
Although the court's finding that the unlawful medical inquiries
caused no harm to the plaintiff is dubious, the case raises the important
question of whether an applicant can sue an employer for making
premature medical inquiries if she suffers no resulting harm, Some
applicants will have no adverse medical history to report, or will be hired
despite the medical information they disclose before receiving an offer of
employment, but will nonetheless oppose the employer's inappropriate
451. See Mack v, Johnstown Am. Corp .• No. ClV.A.97-325J. 1999 WL 304276, at -5 (W.D.

Pa. May 12. 1999) (concluding that ..the job applicant need not he disabled in order to maintain an
action for improper pre-offer medical examinations and inquiries").
452. 13 F. Supp. 2d 912 (N.D. Iowa 1998). abrogated by Cossette v, Minn. Power & Light.
188 F.3d 964. 970 n.4 (8th Cir. 1999).
453. ld. at 937.
454. ld. at 935.
455. ld.
456. See Armstrong v. Turner Indus .• Inc.• 14! F.3d 554. 556-57 (5th Cir. 1998). After applicants responded to medical inquiries on its application form. the employer ran background checks to
verify the medical information they provided. Id. at 556. Annstrong's background check revealed
that he had possibly been exposed to asbestos in 1991, a fact that he did not disclose on the
application fonn. !d. at 557.
457. ld. at 560 nn.I4 & 15.
458. !d. at 561-62.
459. Jd. at S~62. The court also denied injunctive relief to the plaintiff. Id. at S64.
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questioning. Several courts have held that a plaintiff is entitled to relief
only if she can establish that the unlawful inquiry resulted in her
suffering adverse employment consequences.f"
Individuals without disabilities may also seek to assert claims for
violations of the ADA if they are subjected to postplacement
examinations that are not job-related, a practice that is prohibited by the
statute.t"
For example, an employer might require its incumbent
employees to disclose all of their prescription drugs, even though the vast
majority of medications do not affect job performance. The employees
will not be considered to have disabilities unless the conditions for which
they are being treated substantially limit a major life activity, or they are
perceived as being disabled by the employer.l" Claims concerning jobrelated postplacement medical inquiries, like allegations concerning preoffer questions, are successful in some courts and not successful in
others.463
If preplacement medical examinations become subject to a jobrelatedness requirement, as recommended by this Article, preplacement
testing will at times generate similar litigation. The courts will have to
grapple with the question of whether applicants without disabilities have
standing to sue for inappropriate preplacement medical testing.
The ADA's enforcement provision provides guidance that seems to
have been ignored by the courts thus far. It states that remedies are
available "to the [EEOC], to the Attorney General, or to any person
alleging discrimination on the basis of disability in violation of any
provision of this chapter . . . .'''64 This language suggests that only
individuals who can allege discrimination on the basis of disability can
460. See Buchanan v. City of San Antonio, 85 F.3d 196, 199-200 (5th Cir. 1996) (stating that
there must be a causal link between an employer's pre-offer medical examination and the damages
allegedly suffered by the unsuccessful applicant); Barnes v. Cochran, 944 F. Supp. 897, 905-06
(S,D. Fla. 1996), aff'd, 130 F.3d 443 (11th Cir. 1997) (holding that while the employer's pre-offer
psychological evaluation was unlawful under the ADA, the plaintiff was not entitled to damages
because he did not show that the employer's failure to hire him was motivated by discriminatory
animus).
461. Americans with Disabilities Act § 102(d)(4)(A), 42 U.S,c. § 121 I 2(d)(4)(A) (1994),
462. § 3(2), 42 U.S.C. § 12102(2).
463, See Fredenburg v. Contra Costa County Dep't of Health Servs., 172 F.3d 1176, 1182 (9th
CiT. 1999) (finding that employees "need not prove that they are qualified individuals with a
disability in order to bring claims challenging the scope of medical examinations under the ADA");
Roe v. Cheyenne Mountain Conference Resort, Inc.. 124 F.3d 1221, 1229 (10th Cir. 1997) (holding
that the plaintiff was not required to prove she had a disability to maintain an action under the ADA
opposing her employer's prescription drug disclosure policy); Krocka v. Bransfield, 969 F. Supp.
1073, 1094 (N.D.lll. 1997), aJrd, 203 F.3d 507 (7th Cir. 2000)(holding that the ADA protects only
people with disabilities so that an employee without a disability has no standing to sue an employer
for an ADA violation based on an inappropriate medical examination).
464. § 107(0),42 U.S.C. § 12117(a).
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assert a private cause of action under the statute. It follows that
individuals who are subjected to unlawful medical inquiries or
examinations, but who have no disability within the statutory meaning,
do not have standing to sue for a violation of the ADA under the statute's
current enforcement scheme. Nevertheless, the EEOC or the Attorney
General, the governmental entities charged with enforcement of the
ADA, could bring suit against an employer who made impermissible
medical inquiries without causing harm to any individual with a
disability.465
While the ADA's existing enforcement provision'" supports the
view of those courts that have denied relief to job applicants who have
no disability, individuals who challenge unlawful medical inquiries may
be successful in some jurisdictions regardless of their health status. In
addition, employers administering unlawful medical examinations or
questions may face litigation initiated by the government.
VI. RECOMMENDATIONS

A. Amendments to the Text of the ADA
The ADA provision addressing preplacement medical exammations467 should be revised so that it is consistent with the provision
addressing testing of incumbent employees.f"
Preplacement medical
examinations, like their postplacement counterparts, should be restricted
in scope. Employers should be allowed to administer tests and make
medical inquiries only if they are job-related and justified by business
necessity. Moreover, a test should be deemed job-related and consistent
with business necessity only if it assesses the ability of applicants to
perform their job duties at the time they are hired.
While the ADA allows employers to decline to hire applicants who
465. The ADA's enforcement provision provides that the EEOC and the Attorney General
shall have the same powers under the ADA as those provided to them under Title VII of the Civil
Rights Act of 1964. § 107(a), 42 U.S.C. § 12117(a). Uoder Title VII, "[tjhe Commission is
empowered , .. to prevent any person from engaging in any unlawful employment practice,"
§ 706(a), 42 U.S.C. § 2000e-5(a), and any EEOC Commissioner can file a charge of discrimination
even when no aggrieved individual does so, § 706(b), 42 U.S.C. § 2000e-5(b) ("Whenever a charge
is filed by or on behalf of a person claiming to be aggrieved, or by a member of the Commission ..
."). While the EEOC may file lawsuits against private employers, lawsuits involving governmental
defendants mustbe filed?y the Attorney General. § 706(1)(1), 42 U.S.C, § 2000e-5(1)(1).
~66.As discussed I? Part VI.A, I recommend that the statute be amended to add a private right
of action for all those subjected to unlawful medical inquiries or examinations.
467. § 102(d)(3), 42 U.S.C. § 12112(d)(3).
468. § 102(d)(4)(A), 42 U.S.C. § 12112(d)(4)(A).
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will pose a direct threat to others:69 the regulations promulgated by the
EEOC state that "[tjhe determination that an individual poses a 'direct
threat' shall be based on an individualized assessment of the individual's
present ability to safely perform the essential functions of the job. ,,470
Thus, the imminence of the harm is an important factor in determining
whether a condition will constitute a direct threat.?" In discussing the
permissibility of administering job-related examinations to incumbent
employees, the regulations further explain that such tests may be
conducted "when there is a need to determine whether an employee is
still able to perform the essential functions of his or her job.'''172 It
follows that, according to the regulations, job-related examinations must
seek to determine whether employees are qualified to fulfill job duties at
the time the test is performed, and will not be considered consistent with
business necessity if they attempt only to predict the examinees' future
capacities.
In addition, several courts have held that the term "qualified
individual with a disability,.47) refers to the individual's current ability to
perform the essential functions of the job, not the individual's future
abilities.f" The decisions noted that the term is defined with reference to
the present tense, as "an individual with a disability who, with or without
reasonable accommodation, can perform the essential functions of the
employment position.'.47S Thus, an individual with a disability would be
considered qualified for a particular job so long as she can currently
perform essential work duties, and could not lawfully be rejected by an
employer based on concern about her future health status. Consequently,
the job-relatedness requirement should include a mandate that employers
focus their testing only on the applicant's current capacities that impact
job performance.
The new standard could easily be incorporated into the ADA through
a revision of § 12112(d)(3) to add the condition that employment
entrance examinations must be "job-related and consistent with business

469. § 103(b), 42 U.S.C. § 12113(b); 29 C.F.R. § 1630.2(,) (2000).
470. 29 C.F.R. § 1630.2(,) (emphasis added).
471. /d. § 1630.2(')(4).
472. [d. app. § 1630.14(c) (emphasis added).
473. Americans with Disabilities Act § 101(8), 42 U.S.c. § 12111 (8).
474. E.g., Myers v. Hose, 50 F.3d 278, 283 (4th Cir, 1995); Peyton v, Otis Elevator Co., 72 F.
Supp. 2d 915, 921 (N.D. 111.1999); Munoz v, H & M Wholesale, Inc., 926 F. Supp. 596, 607-08
(S.D. Tex. 1996); Cheatwood v, Roanoke Indus., 891 F. Supp. 1528, 1537 (N.D. Ala. 1995).
475. § 101(8),42 U.S.C. § 12111(8) (emphasis added); Myers, 50 F.3d at 283 (quoting
§ 101(8),42 U.S.C. § 12111(8); see also Munoz, 926 F. Supp. at 607-08 (explaining that under the
ADA, an employer must look at an employee's present ability to perform job functions).
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necessity .'>47. This language would create consistency between prep lacement and postplacement examinations. The statutory change should be
accompanied by a public education campaign. Educational materials and
seminars could be offered by the EEOC or the Civil Rights Division of
the Department of Justice to assure that employers, applicants, and
examining physicians do not remain ignorant of the new requirement.
In order to enhance the efficacy of the ADA's regulation of medical
testing, Congress should also amend the statutory enforcement provision
to add an explicit private right of action for all individuals who are
subjected to unlawful medical inquiries or examinations.
Thus,
employers who make unlawful preemployment medical inquiries before
extending job offers to applicants or administer pre- or postplacement
medical testing that is not job-related could be sued by aggrieved
individuals. The EEOC litigates relatively few cases, and thus should
not provide the only mechanism of enforcement for the restriction of
medical testing. In 2000, for example, the EEOC filed a total of 327
477
cases nationwide, only twenty-four of which were ADA actions.
Without concern about private lawsuits, some employers may have little
478
incentive to comply with the technical requirements of the law.
Finally, the ADA's drug testing provision479 should also be amended.
It should forbid the collection of urine samples under direct observation
from applicants for jobs that do not involve public safety. Employers
should also be precluded from re~uiring examinees to list all of their
prescription drugs prior to testing."
B. Existing State Legislation
Several states have already implemented legislation that restricts the
scope of preplacement examinations and requires job-relatedness.
Maryland, for example, mandates that:
476. The requirement could be added as the new subsection (A) under section I02(d)(3), 42
U.S.c. § 12112(d)(3).
477. U.S. EQUAL EMPLOYMENT OPPORTUNtTY COMM'N, EEOC LITIGATION STATISTICS, FY
1992 lHROUGH FY 2000,' available .at http://www.eeoc.gov/stats/litigation.html(last
modified Jan.
31, 2001). The EEOC intervened In twenty-seven ADA cases. It also filed fifteen cases with
concurrent claims, which may have included an ADA allegation.
478. ~n;aployers, however, are unlikely to be inundated by new litigation arising out of the
~tutory re~lslon, As noted above, because of the ADA's ambiguity, some applicants are already
filing lawsuits based on unlawful medical inquiries and a portion of these are successful in court.
See supra p~ V.C.2. ~oreover, individuals who cannot prove actual damages resulting from the
unlawful testmg are unlikely to find lawyers who are interested in their cases and wilting to file
lawsuits.
479. § 104(d).42 U.S.C. § 12114(d)
480. For a more detailed discussion, see supra Part Ill.D.
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An employer may not require an applicant for employment to answer an oral or
written question that relates to a physical, psychiatric, or psychological
disability, illness, handicap, or treatment unless the disability, illness, handicap,
or treatment has a direct, material, and timely relationship to the capacity or
fitness of the applicant to perform the job properly."1

Other states with similar provisions include Delaware.l"
North
8
Carolina: , and Minnesota.t" The proposed revision to the ADA would
thus be consistent with these existing state statutory mandates.
It should be noted that at least one study has called into question the
states' ability to effectively enforce restrictions governing preplacement
examinations.
Several scholars conducted a study of Minnesota's
mandate that post-offer testing be permitted only if it is job-related.t'"
They found that of a total of 931 cases filed with the Minnesota
Departtnent of Human Rights between July I, 1992 and June 30, 1996,
only four alleged claims related to impermissible preplacement
examinations or inquiries.t" The authors concluded that applicants and
employees were unaware of the law's restriction on medical testing and
thus did not know that they can challenge examinations that extend
beyond the statutorily permissible scope.487 Similarly, occupational
physicians, human resources managers, and employment lawyers were
488
found to have little knowledge about the statute.
Consequently, a
national mandate prohibiting preplacement medical examinations and
inquiries that are not job-related would have to be accompanied by
public education initiatives.
C.

Job Validation of Preplacement Testing
Employers might be concerned that if preplacement examinations
481.
482.

MD. CODE ANN., LAB. & EMPL. § 3-701(b) (1999).
DEL. CODE ANN. tit. 19, § 724(1)(4) (1995) (stating

that it is not unlawful for an
employer "(t]o require or request a person to undergo a medical examination, which may include a
medical history, for the purpose of determining the person's ability or capacity to safely and
satisfactorily perform the duties of available jobs for which the person is otherwise qualified").
483. N.C.GEN. STAT. § 168A-5(bX8) (1996) (authorizing an employer "[tlo administer preemployment tests. provided that the tests (i) measure only job-related abilities").
484. MtNN. STAT. ANN. § 363.02(9Xb) (West Supp. 2000) (allowing an employer to require
an individual to undergo post-offer medical testing so long as "the examination tests only for
essenrial jcb-related abilities").
485. Mark A. Rothstein et aI., Protecting Genetic Privacy by Permitting Employer Access
Only to Job-Related Employee Medical Information: Analysis of a Unique Minnesota Law, 24 AM.
J.L. & MED. 399, 400 (1998).
486. [d. at 410.
487. [d.
488. [d. at41O-13.
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were restricted by a requirement of job-relatedness and business
necessity, they would have to formally validate all of their testing in a
manner that is time-consuming and expensive.l" This concern could be
based in part on rerodations promulgated under Title VII of the Civil
4
Rights Act of 1964. 0
Under Title VII, a selection procedure that has a disparate impact on
the hiring, promotion, or other employment opportunities of members of
any race, gender, or ethnic group must be validated and shown to be jobrelated.":
To prove job-relatedness, an employer may utilize three
recognized methods of validation: criterion validation, content
validation, and construct validation.492 Criterion validation requires an
empirical study demonstrating that the selection procedure is predictive
of job performance.l"
According to one source, "criterion validation
studies cost between $100,000 and $400,000 and require several years to
complete.''''94 Content validation is appropriate when the content of the
test requires the applicant to demonstrate knowledge, skills, or abilities
that will be utilized in the job, such as when a typing examination is
9s
administered to a candidate for a typing position,,
Content validation
cannot be used to assess psychological testing because such
examinations do not measure job skills or knowiedge.i" Psychological
tests can be validated through the method of construct validity, which
requires proof that the selection procedure measures the degree to which
candidates have identifiable characteristics that are important to
successful job performance.T"
The guidelines regarding test validation, however, apply exclusivells
to the evaluation of selection criteria under Title VII standards" 8
Moreover, validation studies are required only if the selection method
489. See Feldblum, supra note 17, at 536 (noting that employers who reviewed an early draft
of the ADA adamantly opposed a requirement that they validate all medical examinations or
inquiries administered to applicants).
490. 29C.F.R. §§ 1607.1-1607.9(2000).
491. Griggs v. Duke Power Co., 401 U.S. 424. 431 (1971). The federal regulations
promulgated under the Civil Rights Act of 1964 provide:
The use of any selection procedure which has an adverse impact on the hiring, promotion,
or other ~mploymen.t or membershi'p opportunities of members of any race, sex, or ethnic
group will be considered to be ~Iscn~inatory and inconsistent with these guidelines,
unless the procedure has been validated In accordance with these guidelines ....
29 C.F.R. § 1607.3.A.
492. 29 C.F.R. § 1607.5.B.
493. u.
494. Black, supra note 18, at 114.
495. 29 C.F.R. §§ 1607.5.B, 1607.14.C(I).
496. Id. § I607. 14.C(l).
497. Id. § 1607.5.B.
498. Id. § 1607.2.D.
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has been shown to have an adverse impact upon members of a particular
race, ethnic group, or gender.499 The regulations explicitly state that they
do not apply to an employer's responsibility to refrain from age
discrimination under the Age Discrimination in Employment Act of 1967
or avoid discrimination on the basis of disability under the Rehabilitation
Act of 1973.500 By extension, the regulations would not require
employers to conduct test validation studies for purposes ofthe ADA,501
A policy mandating formal validation of every element of a
preplacement examination before it can be used in the hiring process
would place too heavy a burden on employers and therefore is not
recommended. Employers would have to invest significant time and
financial resources in conducting scientifically accurate assessments of
each separate medical test,502 High costs incurred by the employer may
translate into lower wages and poorer benefits for employees, and thus
ultimately hurt workers.
As noted above, the Title VII regulations do not require empirical
validation of all selection procedures, but rather pertain only to cases in
which an employer wishes to retain a test after it has been shown to have
an adverse impact on members of a protected c1ass.503 Thus, even if the
regulations were applied to the ADA, they would not require validation
499. Id. § 1607.3.A.
500. Id. § 1607.2.D.
501. The Rehabilitation Act of 1973 prohibits discrimination on the basis of disability, but
applies only to employees of the federal government, federal government contractors, and recipients
of federal funding. See §§ 501(b), 503(b), 505(a), 29 U.S.C. §§ 791(b), 793(,), 794(a) (1994)
(requiring each department, agency, and instrumentality in the executive branch to submit to the
EEOC a plan for the hiring, placement, and advancement of individuals with disabilities); Prewitt v.
United Stales Postal Serv., 662 F.2d 292, 301 (5th Cir. 1981) (explaining that the Act established
"that (a) the federal government, (b) federal contractors, and (c) recipients of federal funds cannot
discriminate against the handicapped"). The ADA extended this prohibition so that it applies to state
and local governmental employers and to private employers with fifteen or more employees.
§ 101(5)(A), 42 U.S.C. § 1211 I(5)(A) (1994).
The ADA, however. does not prohibit disability discrimination in federal employment, except
with respect to employees of the House of Representatives and the instrumentalities of Congress,
See § 101(5)(B), 42 U.S.C. § 12111(5)(B) (providing that the term "employer" does not include "the
United States ...
[or] a corporation wholly owned by the government of the United States");
§ 509(a)(I), 42 U.S.C. § 12209(0)(1) (providing that Congress and other legislative bodies cannot
discriminate against someone "on the basis of ...
physical handicap"), Thus, most federal
employees are covered only by the Rehabilitation Act Furthermore, in Board of Trustees of the
University of Alabama Y. Garrett. 121 S. Ct. 955 (2001), the Supreme Court held that suits by stale
employees to recover money damages for a state employer's failure to comply with the ADA are
barred by the Eleventh Amendment. 121 S. Ct. at 968; supra note 23. Therefore, state employees
who are subjected to disability discrimination by their employers can sue to recover damages only
under applicable state law, though they can obtain injunctive relief under the ADA. 121 S. Ct. at 968
n.9.
502. See 29 C.F.R. § 1607.14 (describing the "[t]echnical standards for validity studies").
503. Id. § 1607.3.A.
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studies to legitimize every medical test in advance of its use.
A general requirement that any medical examination administered by
an employer be job-related could be enforced through a case-by-case
evaluation of the employer's articulated justification for the test's use.
504
This is the approach suggested by recent EEOC guidance.
The EEOC
states that a medical examination is "job-related and consistent with
business necessity when [the] employer 'has a reasonable belief, based
on objective evidence, that: (I) an employee's
ability to perform
essential job functions will be impaired by a medical condition; or (2) an
employee will pose a direct threat due to a medical condition. ",505
The case-by-case analysis approach has also been followed by courts
that have evaluated ADA challenges alleging that specific medical tests
administered to incumbent employees violate the statute because they are
not job-related.
A requirement that an employee who operated company
vehicles submit to a drug test to determine whether he was taking
prescription medication for his back injury, for example, was held to be
506
lawful because of the employer's
safety concerns.
Likewise,
employers' requests for fitness-for-work
examinations after an on-thejob injury and before a neurosurgeon returned to his practice following
treatment
for alcoholism were found to be justified by business
necessity.i'" Requests for psychiatric examinations of employees who
exhibit signs of mental illness have also been deemed lawful by the
courtS.50B By contrast, inquiries relating to various conditions including
chronic fatigue syndrome, the Epstein-Barr virus, and AIDS were held

504. EEOC Enforcement Guidance on Disability-Related Inquiries and Medical Exams, 15

Empl.Discrimination
Rep.(BNA),at 168,172(Au8'2,2000).
505. [d. (citationsomilled).
506. Wylandv. Boddie-NoellEnters.,Inc.. No.98-1163,1998WI.795173,at ·3 (4thCir.
Nov. 17,1998).
507. See Porterv. UnitedStalesAlumoweldCo., 125F.3d243,246(4thCir. 1997)[holding
that the ADA allowed IlI1 aluminum company to request a medical examination from the plaintiff, a
machine operator, before allowing him to return to work following surgery); Judice v, Hasp. Servo
Dist. No. 1,919F.Supp.978,984(E.D.La. 1996)(holding thatthedefendanthospitalwasjustified
in requiring the plaintiff, a neurosurgeon, to undergo a second evaluation before returning to work
because he posed a sufficient risk to public safety); see also Yin v. California, 95 F.3d 864. 873 (9th
Cir. 1996) (finding that an employer was justified in requiring an employee with a prolonged history
of absenteeism and on-the-job illnesses to undergo a fitness-for-duty examination); EEOC v, Prevo's
FamilyMkt.. Inc., 135F.3d1089,1097(6thCir. 1998)(finding thata foodstorelawfullyaskeda
produce clerk to undergo HIV testing after he announced that he was HIV -pcsjtive because of
concern about his bleeding as a result of frequent cuts suffered in the process of preparing produce).
508. See Sullivanv. RiverValleySch, DiSl., 20F. Supp.2d 1120,1126(W.O. Mich. 1998),

off'd, 197F.3d 804,805 (6thCir. 1999){involving a teacherwhoshowedsymptomsof mental
illness);Miller v, ChampaignCmty. UnitSch.Dist.,983F.Supp.1201,1204,1206(C.D.IIl.1997)
(involving a custodian who exhibited paranoid and agitated behavior, including
"booby trap" the office and making false accusations against his coworkers).

threatening to
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impermissible when the employee showed no signs of difficulty in job
performance. SO. Similarly, employers were found to violate the ADA
because of an absence of business justification when they required
employees to list all of their prescription drugs or administered a blood
test to an individual in order to determine his blood level of Prozac.i'" If
preplacement examinations were restricted by a requirement of business
necessity, the courts would likewise expect employers only to be
reasonable in their determinations as to whether they have a legitimate
need for the data to be revealed by the testing. The job-relatedness
requirement therefore would not be terribly onerous for employers or
infringe significantly upon their economic interests.
In addition, under existing ADA standards, employers do not always
escape the need to prove job-relatedness with respect to preplacement
tests. The ADA has incorporated the Title VII regulations to the extent
that it already requires proof of job-relatedness with respect to
examinations that have a disparate impact on individuals with
disabilities. sn If an employer withdraws an offer from an applicant with
a disability following receipt of preplacement examination results, that
applicant can challenge the testing as violating the ADA because it is not
job-related.i"
In order to defend itself successfully, the employer must
show that the examination or inquiry was in fact relevant to job
requirements. Sl3 Likewise, employers may not utilize qualification
standards that "tend to screen out" individuals with disabilities unless
they are job-related.i"
Consequently, employers already must analyze
their preplacement testing to determine whether it will adversely affect
individuals with disabilities, and if so, whether it is relevant to the job
509. See Gonzales v. Sandoval County, 2 F. Supp. 2d 1442, 1443-46 (D.N.M. 1998)
(involving an employee with a history of chronic fatigue syndrome and Epstein-Barr virus. who was
terminated after an improper medical inquiry); Doe v. Kohn Nast & Graf, p.e., 866 F. Supp. 190,
197 (E.n. Pa. 1994) (involving an improper medical inquiry as to an employee's AIDS status).
510. See Roe v. Cheyenne Mountain Conference Resort, Inc., 124 F.3d 1221, 1230 (10th Cir.
1997) (stating that prescription drug disclosure requirements violate the ADA); Krocka v,
Bransfield, 969 F. Supp. 1073, 1094 (N.D. III. 1997), afJ'd, 203 F.3d 507 (7th Cir. 2000) (holding
that an employer-administered blood test used to determine the level of Prczac in an employee's
blood violated the ADA).
511. Americans with Disabilities Act § 102(b)(6), 42 U.S.C. § 12112(b)(6) (1994). Neither
the statute nor the federal regulations, however, establishes any specific standards for proving jobrelatedness. Thus, even in cases of adverse impact, the ADA does not instruct employers to conduct
validation studies.
512. § 102(b)(6), 42 U.S.C. § 12112(b)(6). The statute prohibits employe", from utilizing
examinations or "selection criteria that screen out or tend to screen out an individual with a disability
or a class of individuals with disabilities" unless the testing is job-related and consistent with
business necessity. § 102(b)(6), 42 U.S.c. § 12112(b)(6).
513. § 102(b)(6), 42 U.s.C. § 12ll2(b)(6).
514 § 102(b)(6).42U.S.C. § 12112(b)(6).
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and consistent with business necessity. Extending the job-validation
requirement to all preplacement examinations would therefore eliminate
the tension among the ADA's various provisions and would provide
employers with a clearer mandate concerning medical testing.
For some positions, federal regulations will provide employers with
valuable guidance regarding job-relatedness.i'"
For example, the
Department of Transportation prohibits persons from driving commercial
motor vehicles unless they have obtained medical examiner's certificates
indicating that they are physically qualified to serve as drivers.i" To
receive the certificate, individuals must be checked for diabetes mellitus;
cardiovascular disease; respiratory dysfunction; high blood pressure;
epilepsy; visual acuity; hearing loss; imJ,airments of the feet, legs, hands,
and arms; and several other conditions. 17
Likewise, the Federal Aviation Administration has established medical standards and certification requirements for those seeking to become
first-, second-, and third-class airmen.i'" These standards necessitate
testing of the applicant's eyes, ears, nose, throat, and equilibrium as well
as his or her mental, neurological, and cardiovascular capacities.i"
Employers who require only the examinations mandated by regulation
should not be challenged on a job-relatedness basis. Other employers in
the transportation industry who are hiring for similar jobs that are not
subject to regulation520 could nonetheless follow the federally established
medical testing guidelines, and consequently reduce the likelihood that
their examinations will be deemed inconsistent with business necessity.
In addition, it would be advisable for the EEOC to issue guidelines
regarding permissible testing for various job categories. The EEOC
should specify which types of tests (e.g., vision, hearing, and back Xrays) could be deemed job-related for different employees, such as those
engaged in heavy lifting, clerical workers, and medical professionals
who perform invasive procedures on patients. Such guidance would
515. See 29 C.P.R. app. § 1630.14(0) (2000).
516. 49 C.P.R. § 391.41(0) (1999).
517. [d. § 391.41(b).
518. 14 C.F.R. §§ 67.101-67.315 (2000).
S 19. [d. The Coast Guard also established requirements for preplacement testing and certification. 46 C,F.R. §§ 12.01-1-12.15-15 (I999). For some positions. testing must include examinations for "acuity of vision, color sense, hearing, and general physical condition." Jd. § 12.0S-5(a).
Similarly, the Federal Railroad Administration requires that those who wish to be certified as
locomotive engineers must undergo testing of their ...ision and hearing to ensure that they meet
specified standards. 49 C.F.R. § 240.121.
520. The Federal Motor Carrier Safety Regulations, for example, do not apply to all
commercial vehicles. The term "commercial motor vehicle" is specifically defined in the Code of
Federal Regula/ions. 49 C.P.R. § 350.3.
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likely be too general to provide answers about the appropriateness of
each medical test in every situation. Nevertheless, it would reduce the
need for employers to conduct their own research and establish their own
testing policies and, thus, would further alleviate any burden created by a
job-relatedness restriction of preplacement examinations.
VII. CONCLUSION
Contemporary preplacement examinations may include genetic
testing; inquiries about family medical histories; psychological testing;
testing for susceptibility to workplace hazards that is of dubious
predictive value; and tests for sexually transmitted diseases, HIV
infection, and pregnancy.?" Many of these tests reveal highly personal
information that has no impact on job performance. While employers
have a valid interest in determining whether their applicants are
medically qualified to perform the jobs for which they are applying, they
have no legitimate interest in obtaining data regarding their applicants'
psychological, sexual, and genetic secrets that are irrelevant to job
performance. Unlimited preplacement testing can unjustifiably invade
individual privacy, create opportunities for employers to discriminate
against qualified workers based on predicted health problems, and
damage the psychological welfare of those who receive unexpected test
results that are not accompanied by appropriate counseling. In addition,
preplacement testing that is not justified by business necessity can be
costly for employers and can be challenged by applicants on numerous
grounds, including common law invasion of privacy actions, state law,
federal constitutional privacy guarantees, Title VII, and the ADA
itself.S22 Preplacement examinations have generated significant litigation
in the past, and will continue to do so as employers increasingly tum to
genetic testing and other mechanisms that reveal vast amounts of private
and sensitive information about their applicants.
Although most employers conduct extensive preplacement testing in
order to assure workplace efficiency and productivity, testing may
ironically lead to the opposite result. As discussed earlier, one study that
focused on drug testing in computer equipment and data processing firms
revealed that drug testing diminished, rather than enhanced, productivity
because it adversely affected employee morale.l" The same may well be
true for many other procedures that do not directly test for job-related
521. 2000 WORKPLACE TEsTING: MEDICAL TEsTING. supra note 2, at 2.
522. See supra Part V.

523. Shepard & Clifton, supra note 21, at 76,
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skills, such as psychological, genetic, STD, HIV, and pregnancy testing.
Preplacement examinations should, consequently, be statutorily
restricted so that they are limited exclusively to job-related testing that
ascertains the applicant's ability to perform job duties at the time of
s24
hiring. In addition, the ADA's drug testing provision
should be
amended to prohibit collection of urine samples under direct observation
from applicants for jobs that do not involve public safety and to forbid
employers from requiring examinees to list all of their prescription drugs
prior to testing. These changes in the ADA will clearly benefit applicants and are likely to enhance the workplace environment to the
advantage of employers as well. Individuals who do not feel that
employers needlessly invaded their privacy and excavated their medical
status will be happier, more productive employees, and will not rush to
challenge adverse employment decisions that are based on medical
findings. Most employers should not find it difficult to design prep lacement examinations that are rationally related to the applicant's current
ability to perform job duties, and the burden of doing so will be far outweighed by the benefits of diminishing discrimination and enhancing
privacy and contentment in the workplace.

524. Americans with Disabilities Act § 104(d), 42 U.S.C. § 12114(d) (1994).

